The Services Acquisition Reform Act of 2003: Highlights
By A-Team Member Lonnie W. Neubauer
H.R.1837, “The Services Acquisition Reform Act of 2003,” (SARA) was introduced by Rep Tom. Davis (R-VA12) on April 29, 2003, and concurrently referred to the Committee on Government Reforms Subcommittee on Technology and Procurement Policy (of which Rep. Davis is the Chairman!), as well as to the House Armed Services Committee.  It was discharged from HASC (after being amended) on July 25th, then referred to and eventually discharged from House Judiciary Committee (after being amended) on September 3, at which point House Government Reform then formally reported out the bill and Report (H. Rpt. 108-11), and sent it to the full House for a vote on passage.  SARA has been placed on the House’s Union Calendar, as Item # 140, and is expected to come up for a vote sometime in the next few weeks.
This year’s version is essentially the same as the SARA of 2002 (H.R. 3832), which was similarly introduced by Rep. Davis in March of 2002, but died in committee.  When the 108th Congress was sworn in on January 3, 2003, all pending legislation from the old 107th Congress automatically expired, necessitating its reintroduction, under a new House bill number, in the new Congress.

TITLE I – ACQUISITION WORKFORCE TRAINING

Section 102 

This section of SARA would establish a new interagency “Acquisition Workforce Training Fund,” formally amending 41 USC 4333.  However, a provision found in subsection (b) declares that the accompanying provisions apply only: 


“…to support the training of the acquisition workforce of the executive agencies other than the Department of Defense.”
With these words, DoD is thereby specifically exempted from its umbrella of coverage!   

Note, however, that the SARA would not otherwise amend pertinent provisions of 41 USC 433 already in force with respect to DoD.  Accordingly, subsection (h) of that portion of the Code, dealing with “Education & Training,” would still apply to DoD as well as “to all executive agencies,” requiring agency heads “to set forth separately the funding levels requested for education and training of the acquisition workforce in the budget justification documents submitted in support of the President's budget submitted to Congress…”(41 USC 433 (h)(1)(A)).  
In addition, SARA Sec. 102 (b)(3)(A) establishes an “Acquisition Workforce Training Fund,” under which executive agencies must contribute 5% “of the fees collected” under various contracts they have entered into, and contribute such sums to the fund.  A close reading of Sec. 102(b)(3)A) would seem to indicate that DoD – while exempted from participation in the Workforce Training Fund by the above Sec. (b) is nevertheless required to9 contribute to the same fund!   A conversation with a House Government Reform Committee Staffer validates this interpretation of the plain meaning of the statute; however, the staffer informs me that this is an “oversight’ which will most likely be corrected, either as an amendment to SARA when it comes before the full House for a vote, or in a potential Conference Committee with the Senate.  The policy will be “Don’t play – Don’t pay” (unlike what is currently found in the SARA text!)
Section 103 

SARA would add new sections (3801 – 3806) to Title 5 USC, in order to create an “Acquisition Professional Exchange Program.”  With SARA Section 103 specifically exempting the Defense Contract Audit Agency from the definition of a covered “agency,” (Section 3801),  Section 103 would also establish a “Acquisition Professional Exchange Program,” allowing for greater flexibility  in detailing “eligible employees of the agency to a private sector organization or an eligible individual employed by a private sector organization to the agency,” and goes on to require any seeking to participate in this newly-authorized program to first establish “a plan for implementing such authority” delineating terms and conditions of employment, payables, terminations, liabilities, etc., as well as an interesting provision that would require agency employees serving detailed to the private sector “to serve in the civil service, upon completion of the assignment, for a period equal to the length of the detail.”  (SARA, Sec. 3802).  Presumably, this was intended to mitigate the phenomena of the “revolving door,” by which agency personnel, assigned to private sector companies, seek to immediately “cash in” by continuing service with those companies immediately completion of the assignment.  And while this years SARA (HR 1837), like last years’ version, also contains the requirement found that only employees “at the GS-11 level or above” would be eligible for the program, there are nevertheless some interesting differences between this the 2002 and 2003 versions of SARA:

· However, in an apparent trend emphasizing worker performance, last year’s SARA 
declared that an employee who fails to properly complete the exchange assignment 
would be liable to the government for expenses, excluding their salary.  This year’s 

SARA, however, drops that exclusion, thus making an exchange employee who 
fails to complete an assignment potential liable for their salary as well.  
· This year’s SARA – unlike last years – also requires that all covered assignments 

must begin before passage of 5 years measured from the date of the bill’s enactment


Sec. 104
Authorizes an agency head – specifically declaring, in the text, that this is “including the Secretary of Defense” - to determine that certain Federal acquisition positions are “shortage category positions” in order to recruit and hire employees with high qualifications.  
Again, Director Lee is on record as stating that “with 50% of the acquisition workforce eligible to retire in 2005, we also support increased workforce and retention pilot programs.”   She also noted DoD’s concomitant support for “The Managerial Flexibility Act of 2001,” S. 1612 (and, presumably, S. 1639, which contains the related provisions of S. 1612).  As noted in a previous analysis of those bills, they would revises provisions concerning personnel management demonstration projects, permitting their modification and/or conversion to an alternative personnel system where deemed necessary and helpful.  

_____________________________________________________________________________

TITLE II – ADAPTATION OF BUSINESS ACQUISITION PRACTICES

Sec. 201

Requires executive agency heads to “appoint or designate a non-career employee as Chief Acquisition Officer for the agency” – but also specifically exempts DoD from this coverage.  Discussions with House staffer indicates that the legislative intent here is to exempt DoD from this requirement merely because existing law (10 USC 133) already compels DoD to do so – namely, with the USD(A,T&L).
Sec. 202

Establishes a Chief Acquisitions Officers Council to make acquisition policy recommendations for OMD; (2) “share experiences, ideas, best practices and innovative approaches related to federal acquisition;” (3) coordinate multi-agency projects and initiatives to improve acquisition; and work with OPM regarding the “hiring, training and professional development needs of…the government related to acquisition.”

Sec 203
Requires – within 90 days of enactment of SAR – that the Federal Procurement Administrator establish an advisory panel to review all statues and regulations “that hinder the use of commercial practices, performance-based contracting, the performance of acquisition functions across agency lines of responsibility, and the use of Government-wide contracts.”  Panel is to be composed of “at least nine individuals who are recognized experts in acquisition law and Government acquisition policy.” Panel is empowered to make recommendations for repeal/amendment of such statutes/regulations accordingly, and must issue a formal report “no later than one year after establishment of the panel” to HASC, SASC and Governmental Reform committees.  
Sec 213

Allows “interested party” to protest acquisition of goods or services by an agency “based on an alleged violation of acquisition law or regulation,” – but also vests authority with investigate the alleged violation with the self same agency. Statutorily grants an agency/DoD twenty business days after a protest or challenge to make a final ruling.  The section also limits the authority of agency heads to award contracts pending outcome of such disputes, requiring them to state, in writing, that there are "urgent and compelling circumstances (that) do not allow for waiting for a decision on the protest."
TITLE V – NEW EXEMPTION FROM “BUY AMERICAN ACT” COVERAGE

Sec. 505 
This Section contains a provision seemingly at variance with the subject matter of the bill‘s other provisions.  It would provide that the government-wide domestic source requirements (that purchases be “substantially” derived from American grown/manufactured products) contained in the “Buy American Act” (41 USC 10a) would NOT apply to acquisitions “by the Federal Government of information technology…that is a commercial item.”  
Why is this provision in SARA?  Speculation:  historically, the term “substantially” found in the “Buy American” Act has been construed as meaning at least “50%.”  The present FY04 HASC bill, however, contains an amendment by HASC Chairman Duncan Hunter, which would raise this requirement to 65%.  The administration has signaled its opposition to such an increase, indicating that it views such expansion as “tying” the hands of the White and SECDEF in entering into new national-security related contracts.  It has threatened a presidential veto of the final FY04 DoD Authorizations Bill if the Hunter amendment is retained.  In the face of this, Hill sources indicate that the Hunter provision will be discarded in Conference, and that the government-wide domestic-source requirement will stay at 50%.  

Sec. 505 of SARA thus might be another indication of this attitude: a desire to allow the administration greater flexibility in entering into contracts in the burgeoning new field of “information technology,” – not constrained by Buy American “domestic source requirements.”
