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EXECUTIVE ORDER 13201

The requirements of this EO – “Notification of Employee Rights Concerning Payment of Union Dues or Fees” – is causing some confusion. Despite the existence of Department of Labor implementing regulations, contracting officers should take no action until the order is implemented in FAR (to require each solicitation to include the necessary provisions). It appears that the order will only affect new solicitations-- and then only after implementation in FAR.

DOL Regulation Changes
DBA “Site of Work”:

Department of Labor (DOL) has redefined the “site of work” for construction work subject to the Davis-Bacon Act. One part of the new rules now limits DBA applicability regarding job headquarters, tool yards, batch plants, borrow pits, etc. (that are dedicated exclusively or nearly so to performance of the contract/project) to those that are “adjacent or virtually adjacent to the site where the public building or public work will remain.” DOL used to apply DBA to such work sites farther away from the primary construction site.

However, DOL expanded another part of the site of work definition to now include “any other site where a significant portion of the building/work is constructed”, if that site is established specifically for the performance of the contract or project”. This change should only cover those “other sites” where a fairly substantial amount of work will be performed. Transportation between the site where the construction work will remain and an “other site” is also subject to DBA under the new definitions.

The new regulations became effective on 19 January 2001. Davis-Bacon Act wage determination provisions apply only to laborers and mechanics employed directly on the “site of work”.

DBA “Helpers”:

DOL regulations establishing rules for the use of helpers on DBA covered work also went into effect on 19 January 2001. Although the regulations are new, DOL has not changed the use of helpers from recent policy in any material way. The use of helpers on Air Force contracts will remain the same as it has been for several years. Specifically, “helper” wage rates will only be permitted when DOL has found that the duties of the helper are clearly defined and distinct from those of any other classification(s) on the wage determination. The contract wage determination must specifically list the “helper” class or it can’t be used. 

SCA “Commercial Items” Exemptions:

Effective 19 March 01, new regulations went into effect allowing an exemption from SCA for specified commercial items purchases. There are, however, some fairly burdensome requirements that must be met in order for the exemptions to apply. Specifically, the following commercial items are exempt (if the requirements are met): 

· Maintenance, calibration, repair of (a) automated data processing equipment and office information/word processing equipment; (b) scientific equipment and medical equipment/apparatus where micro-circuitry is an essential element; (c) office and business machines where such services are performed by the manufacturer or supplier (virtually the same criteria as in FAR 22.1003-4, so if a contract was exempt under those provisions, it will continue to be exempt under the new regulations);

· Automobile or other vehicle maintenance services (other than contracts to operate a Government motor pool or similar facility);

· Financial Services involving the issuance and servicing of cards (including credit cards, debits cards, etc.);

· Contracts with hotels/motels for conferences, including lodging and/or meals which are part of the contract for the conference (this shall not include ongoing contracts for lodging on an as needed or continuing basis);

· Maintenance, calibration, repair and/or installation services for all types of equipment where the services are obtained from the manufacturer or supplier of the equipment under a contract awarded on a sole source basis (Davis Bacon Act requirements must be considered regarding any “installation” work);

· Transportation by common carrier of persons by air, motor vehicle, rail, or marine vessel on regularly scheduled routes or via standard commercial services (not including charter services);

· Real estate services, including real property appraisal services, related to housing federal agencies or disposing of real property owned by the Federal Government;

· Relocation services, including services of real estate brokers and appraisers, to assist federal employees or military personnel in buying and selling homes (which shall not include actual moving or storage of household goods and related services);

The requirements for exemptions listed as items #2 through #8 above are too complex to list in this newsletter. If you believe one of your solicitations or contracts will qualify, please contact your Regional Labor Advisors office for more detail.

SERVICE CONTRACT ACT NOTES

On June 1st DOL will raise the Health and Welfare fringe benefit requirement that is currently $1.92 per hour to $2.02. The change only impacts new solicitations issued, awards made, options exercised, or contracts extended June 1st, 2001 or after. The change will not affect contracts that contain the "grandfathered" $2.56 fringe benefit level.

We recommend that contracting personnel not advise bidders or offerors which SCA wage classification(s) to use. While it is tempting to point out classifications during negotiations, or in response to bidder/offeror questions, such questions should be referred to the Dept. of Labor. DOL is the only agency that can make an authoritative determination re classification of service employees. The legal responsibility to select the correct job classification lies with the employer. When a CO directs the contractor on how to classify service employees, the liability is shifted to the government if the contractor can make it appear that the advice was not correct.  Direct classification questions to the local DOL office, if there is one, or to the DOL home page at:
       http://www.dol.gov.esa/public/regs/compliance/whd/wage/main.htm
When consolidating or “bundling” contracts, it’s helpful to review existing contracts that have collective bargaining agreements (CBA). In some cases, CBA terms are extended to similar work being bundled. It is also possible that the wage/benefit CBA terms could go away (at least temporarily). It depends on the numbers of employees involved as well as other factors.  Your AF labor advisor can help you with the labor aspects of contract bundling or consolidation.

DAVIS-BACON ACT NOTES

· Government Printing Office (GPO) website for access to DBA wage determinations is at   http://www.access.gpo.gov/davisbacon/.   Unlike the “WDOL” website (which is under a DoD subscription), contractors can access the GPO site. At this time we don’t advise merely referencing the website in solicitations, since the CO must specifically identify which WD and WD Modification is applicable to the solicitation and contract—and only current WD Modifications are on the GPO and WDOL sites. The GPO versions are a little longer than WDOL versions, due to spacing. If you know the WD number, click on “Search All Determinations”, then use the “Search By Determination Number” box at the bottom of the page.

· Removal of asbestos or lead-based paint is subject to DBA in most cases (DOL All Agency Memorandum # 153).  This work only falls under SCA if performed in conjunction with SCA demolition—where no construction is “contemplated” on that site under the same or a separate contract.

· Flagmen and other workers who direct traffic at construction sites are considered laborers or mechanics by DOL. This coverage extends to workers who set up traffic barriers or traffic devices at the job site.

· Subcontractors who physically perform the work of laborers or mechanics at the job site are subject to DBA. Department of Labor All Agency Memo # 123 provides the necessary compliance guidelines for the prime contractor to follow. In general, the requirements are that the subcontractor must receive at least the DBA minimum rate for the actual hours spent working at the job site. This means certified payrolls have to be submitted by the prime indicating these requirements have been met.  Subcontractor arrangements are often used to avoid the DBA requirements. 















