AIR FORCE LABOR ADVISORS OFFICE (SAF/AQCK)

MAY 2002

LABOR NOTES
A Newsletter for Contracting Personnel on Labor Relations and Labor Standards Requirements:

Service Contract Act (SCA) ♦ Davis-Bacon Act (DBA) ♦ Equal Employment Opportunity (EEO) 
Including SCA Conformance Info in Solicitations
Background:  The Service Contract Act (SCA) requires contractors to “conform” (propose) classifications and rates through the Contracting Officer for work not covered by the contract wage determination (WD).  Once the Department of Labor (DOL) establishes the classification and wage rate in the conformance process, contractors must keep the rate current at each option year or extension period by averaging (“indexing”) the percentage increase for WD classes that they are using for other work under the contract --assuming  those WD rates changed.

Reasoning:  Including pertinent information in a solicitation regarding conformance under the incumbent contract tends to level the playing field.  It also avoids problems caused by non-incumbents that may assume that they can pay “unlisted” service employee classes a rate lower than DOL is likely to approve.  On a bid protest over this issue, GAO recently stated ”We fail, however, to understand the Air Force’s decision not to include the prior wage conformances in the solicitation, notwithstanding the absence of a statutory or regulatory obligation to do so.”  GAO favored inclusion even though the conformance issue was apparently under appeal at DOL and inclusion was not required by law or regulation (B-289660; B-289660.2, 15 Apr 2002).

Conformance Facts to Include as “Information to Offerors”:  Classification title; position description; and the rate that would apply if an offeror elects to index.  The rate information requires the Contracting Officer to take the indexed rate from the final option or extension period and calculate the percentage to increase that rate by, using the final option/extension WD and the solicitation WD.  (This is preferable to including both new and old WDs in an RFP and telling offerors how  to index the rates-- and what classes the incumbent is currently using!)  We also recommend placing a copy of DOL’s letter initially establishing the conformed rate in the new contract file, as it is also the basis for the indexed rate under the new contract.  Contact your Regional Labor Advisors for assistance.

Soliciting with SCA and DBA

DFARS 222.402-70 and FAR 22.402(b) require both the Service Contract Act and Davis-Bacon Act if a maintenance or other service contract will include requirements for a substantial and segregable amount of construction, alteration, renovation, painting, or repair work.  This guidance requires SCA and DBA on many Operation & Maintenance and Base Operation Services contracts, as well as on contracts for Military Family Housing Maintenance and Civil Engineering Services.  SCA is applied to contract work involving services such as recurring routine maintenance, pest control, custodial work, etc.  DBA is applied to painting, facilities repair such as pavement repair, roof shingling, hardwood floor refinishing, etc.--as well as to any new construction or renovation.

Although DFARS mentions a “32 work-hour” test, this test is to be used only if it is unclear whether work is SCA or DBA.  It’s much less confusing to your offerors when you identify in the solicitation which line items are covered by SCA--and which by DBA—to the greatest extent possible.  

DAVIS-BACON ACT NOTES
· Hazardous Waste Cleanup/Environmental Restoration: is subject to DBA if it will involve substantial excavation, reclamation, or landscaping (DOL All Agency Memorandum No. 155).  But, simple removal and disposal of hazardous waste barrels would be subject to the Service Contract Act.

· “Building” Wage Determinations:  apply to non-residential structures designed to accommodate people, equipment, or supplies.  Generally, buildings have walls, roofs, and walk-in access.  “Building WD schedules should also be used for projects involving temporary or ‘group’ housing such as dorms, billeting, VOQ, VAQ, TLF, etc.  Also see All Agency Memorandum Numbers 130 and 131 for examples (130) and a discussion (131), and FAR 22.4004-2

· Mixed Projects:  Depending on the area, DOL may issue separate WD schedules for “Building”, “Highway”,  “Heavy”, and “Residential” projects, or may combine one or more schedules under one WD (“Heavy and Highway”, or  “Building, Heavy, and Highway”, etc.).  If a project mainly for one type of work also involves a “substantial” amount (20% or more) of work of another type, a second WD must be included in the solicitation and contract unless both types of work are covered by a combined schedule (DOL All Agency Memo 131).  Also tell bidders or offerors--in general terms (or by line item)--what work each WD will cover.  Example:  “Use Building WD NE020010 for all work within five feet of the building line/Use Heavy-Highway WD NE020001 for all other work”.

· Child Labor Restrictions:  Summer is around the corner, and many high school students and graduates will take summer jobs in construction.  Minors 16-17 years old are permitted to work on construction projects, but not in any of the 17 occupations considered hazardous by the U.S. Secretary of Labor.  These hazardous occupations include demolition, excavation, application of roofing materials to roofs, use of certain power-driven woodworking machines, use of power-driven metal punching, forming, and shearing machines, operation of motor vehicles (generally), and operation of elevators and other power-driven hoisting apparatus. If you’re not sure about it, contact  your Regional Labor Advisor.
SERVICE CONTRACT ACT NOTES

· “Service Employees” Definition:  Employees who perform work required by the contract and are not exempt as “executives” (managers), “administrators”  (non-executive function chiefs like a “one-deep” personnel chief position), and professionals (attorneys, engineers, doctors, etc.) under Part 541 of 29 C.F.R.  Lower level supervisors and lead positions are normally not exempt.  (This test for SCA coverage/exemption is the same as for exemption from FLSA overtime requirements.)
· Part-Time and Temporary Employees:  Are covered by SCA just like full-time employees if the WD does not specifically state otherwise.  However—pay for holidays and vacation can be pro-rated based on the number of hours worked in the preceding week (holidays) or preceding year (vacation).  Any different rule under a predecessor collective bargaining agreement (CBA) covering such employees takes precedence over this standard rule.

· SCA Price Adjustment---“Associated Costs”:  Contractors may be eligible for adjustment of contract price when a revised WD is incorporated at option and extension periods.  In addition to wage and fringe benefit increases required by WD, the FLSA/SCA price adjustment clause at FAR 52.222-43 specifically allows four associated costs—FICA (Social Security and Medicare, 7.65% total), Workmens Compensation Insurance (WCI), and Federal and State Unemployment Tax Allowance (FUTA and SUTA ).  The current rate for these costs is applied only to the amount of increase required by the new or revised WD---not on the entire wage rate.  Also, the contractor may not be eligible for FUTA or SUTA expenses because the “cap” for these taxes may already have been reached under the previous wage rate.  FUTA is only paid on the first $7,000 per employee, while SUTA caps vary by state.
· Example re “associated costs” such as Workers Compensation:  A revised WD for an option year requires a $.45 increase per hour (total $11,400), and the contractor’s WCI rate has increased.  The new WCI rate is applied only to the total increase of $11,400.  If the WD had not changed, there would be no increase at all.  See the link to the AF Price Adjustment Guide under “Websites….”, below.

EEO NOTES

· EEO Complaints:  Written complaints alleging discrimination that may be based on race, color, religion, sex, or national origin must be referred immediately to the DOL-OFCCP Regional Office.  Additionally, the complainant must be notified of the referral in writing. (FAR 22.808)  There are similar procedures for complaints involving “Special Disabled and Vietnam Era Veterans” at FAR 22.1308/DFARS 222.1306, and for “Employment of Workers with Disabilities” at FAR 22.1406/DFARS 222.1406
· EEO Poster:  This poster must be furnished the contractor for  Equal Employment Opportunity (FAR 22.805(b)), Individuals with Disabilities (FAR 22.1404), and Special Disabled and Vietnam Era Veterans (and certain other veterans) (FAR 22.1306(a)). 

Subscriptions:  To receive Labor Notes by email, click here( subscribe.

To delete your subscription, click here( unsubscribe .
Suggestions:  Please let us know how we can improve Labor Notes or if you would like to see a subject covered for which we’re OPR (FAR Part 22 subjects).  Just call one of us or send an email (see “Labor Advisors Directory”, below).

Website Links Within Articles: For those of you reading a hard copy--

GAO Decision- http://www.gao.gov/decisions/bidpro/289660.htm
All Agency Memos-http://www.safaq.hq.af.mil/contracting/toolkit/part22/aam.html
State Unemployment Tax Caps-  http://ows.doleta.gov/unemploy/statetax.asp
OFCCP Offices- http://www.dol.gov/dol/esa/public/contacts/ofccp/ofcpkeyp.htm
EEO Poster- http://www.dol.gov/dol/esa/public/regs/compliance/posters/eeo.htm
Subscribe to Labor Notes- https://oaprod.hq.af.mil/saf/aqc/laborstandards/subscribe.html
Unsubscribe- https://oaprod.hq.af.mil/saf/aqc/laborstandards/unsubscribe.html
Websites for Labor Information:

AF Labor Advisors Homepage:

http://www.safaq.hq.af.mil/contracting/laborstandards
   Desktop Guide—SCA, DBA, EEO, Labor Relations.
   AF SCA Price Adjustment Guide.
DOL All Agency Memorandums (Guidance to Contracting Agencies):

http://www.safaq.hq.af.mil/contracting/toolkit/part22/aam.html
DOL/OFCCP pre-award registry:

http://www.dol-esa.gov/preaward/



DOL/VETS-100 compliance, “VETS” is the validation code:

 http://vets100.cudenver.edu/vets100search.htm
Labor law posters:

http://www.dol.gov/dol/osbp/public/sbrefa/poster/main.htm



    DOL regulations including Parts 4 (SCA) and 5 (DBA): 

http://www.dol.gov/dol/allcfr/ESA/Title_29/Chapter_I.htm
Construction Goals for Minorities and Women:

 http://www.safaq.hq.af.mil/contracting/laborstandards/eeo.htm
 ******************************************
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Air Force Labor Advisors Office
Phone: DSN 425-7007




SAF/AQCK

Commercial : (703) 588-7007
1060 Air Force Pentagon

DSN Fax:  425-7912
Washington, D.C. 20330-1060

E-mail: frederick.beaman@pentagon.af.mil
Jesus Pernas, Labor Advisor

                       Eastern Region
Ruth Paauwe, Asst. Labor Advisor              

 1139 Redstone Road, Room 6225

Phone: DSN 854-6734




  Patrick AFB, FL 32925-3416

Commercial: (321) 494-6734                        


  

DSN Fax: 854-2025

E-mail:  jesus.pernas-giz@patrick.af.mil
E-mail:  ruth.paauwe@patrick.af.mil
States Served: AL, CT, DE, FL, GA, MA, MD, ME, MI, NC, NH, NJ, NY, OH, PA, RI, SC, VA, VT, WV, EUROPE/ATLANTIC

Marshall Woodard, Labor Advisor


Central Region
Frank Dean, Asst. Labor Advisor


1050 East Stewart Avenue, Bldg 2025

Phone: DSN 834-2367




 Peterson AFB, CO 80914-9050

Commercial: (719) 556-2367/2383

DSN Fax: 834-2367

E-mail: marshall.woodard@cisf.af.mil 
E-mail: frank.dean@cisf.af.mil
States Served: AR, CO, IN, IL, KS, KY, LA, MO, MS, NM, OK, TN, TX, WI, WY, CANADA

Jim Evans, Labor Advisor



Western Region
Kim Hussey, Asst. Labor Advisor


1031 California Blvd. Suite H 

Phone: DSN 276-7711




Vandenberg
 AFB, CA 93437-6256

Commercial : (805) 606-7711

DSN Fax: 276-4793






E-mail: james.evans@vandenberg.af.mil
E-mail: kimberly.hussey@vandenberg.af.mil
States Served: AK, AZ, CA, HI, IA, ID, MN, MT, NE, ND, NV, OR, SD, UT, WA, PACIFIC

