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HOLIDAY WISHES

It’s that time again! The year appears to have flown by us at warp speed and the Holidays are upon us once more. We want to wish you and your loved ones a joyous, peaceful and healthy Holiday Season and New Year. Please keep our troops and their families in your thoughts and prayers.

New “WDOL.GOV” Website

A new “one-stop” website for on-line Service Contract Act (SCA) and Davis-Bacon Act (DBA) wage determinations (WD) has been established.  This was a collaborative effort by the Department of Labor (DOL), the Military Services, OMB, and several other Federal Agencies.  The Big Changes:  No SF98/98a form is required at any time for most contracts, and Collective Bargaining Agreements (CBAs) are no longer submitted to DOL.  Available on-line for the first time are CBA-based WDs and Non-standard WDs for such services as “Elevator Maintenance” and “HHG Packing-Crating & Moving-Storage”.  Standard area wage determinations are also available.  The site is linked to the Department of Labor’s “E-98” for obtaining WDs for very unique circumstances, or in case there is any problem obtaining a WD through the WDOL.GOV system.

WDOL.GOV replaces the SCA “Wage Determination On Line” (.mil) website for obtaining SCA “Standard” (Area) Wage Determinations (WDs) and DBA General Wage Determinations.  If the proper WD for your solicitation or contract can be obtained from the website, no SF98 or SF98a is required either before, during, or after WD download.  Archived WDs are available, and the site includes a Library of useful labor-related web links such as links to Agency regulations (e.g., FAR, DFARS, AFFARS), DOL's website, and Agency labor points of contact.  

When a WD is presented for your review, click on “Printer Friendly version” (if it looks like the appropriate WD) to get a printable version that can also be saved to disk.  Watch for “exceptions” below the WD heading.  Some standard WDs exclude Laundry Services and possibly other services, and cite a special WD number that must be used for those services instead of the Standard WD.  DOL’s E-98 system may be the only way to obtain those, at present.

Access to this new website is not restricted - it was developed so that it would be an open system and the general public could access it. 

Contracting personnel should start using the new system now.  It was built to be "user friendly", but we realize that any newly developed system cannot be foolproof.  Therefore, if people have questions please have them call their cognizant Regional Air Force Labor Advisors who can provide assistance.  Likewise, if Air Force users have ideas for improvements in the system they should pass those on to the Air Force Labor Advisors. 

When accessing the site, users should "refresh" regularly as frequent changes are expected.  Also, don't bookmark past the home page - that's where major news will be posted.

SERVICE CONTRACT ACT (SCA) NOTES

 Follow-On Year Pricing of Service Contracts Under the Javits-Wagner-O’Day (JWOD) Act 

The Air Force encourages support of the JWOD program that provides employment opportunities for people who are blind or severely disabled while at the same time supporting Air Force mission requirements. It is important that these contracts be managed such that they remain mutually viable and beneficial.  We continue to receive questions about price adjustments on these contracts. 

The Committee for Purchase from People who are Blind or Severely Disabled issued a new Pricing Memorandum Number 3 (PR-3) last year. (The previous pricing direction, old Pricing Memorandum Number 3, was renamed Pricing Memorandum Number 6 (PR-6). The new guidance was written in order to reflect commercial practices and introduce the concept of fair and reasonable market pricing into JWOD contracts.   PR-3 applies to all “base price” negotiations that commenced on or after 30 June 2002.  Contracting activities may continue pricing “follow-on year” (FOY) agreements under PR-6 until those contracts expire, however the use of PR-3 is highly encouraged.  (See March 2003 Labor Notes) 

Points to consider:

· It’s a contract!  Contracting Officers are not required to accept a contract proposal submitted by a Contractor Rehabilitation Program (CRP)
 or Non-Profit Agency (NPA) that they consider unreasonable.   Yes-- negotiation is permitted on the FOY pricing method, as well as on the base price. See PR-3, Section 8C.  
· “The Fair Market Price” consists of a Base Price and mutual agreement on the process for determining Follow-On Year Prices.  It is essential that agreement be reached on clear and comprehensive rules for Follow-On Year pricing. Any technique acceptable to the Contracting Activity, the Central Nonprofit Agency  (CNA) (NIB or NISH), and the CRP may be used.” (Section 9B of PR-3, emphasis added).   Pre-Award agreement over how FOYs will be priced is crucial for all JWOD contracts negotiated on or after 30 June 2002.
· Note that the SCA price adjustment clause FAR 52.222-43 will apply to fixed-price SCA-covered JWOD contracts. The FOY pricing methodology related to SCA cannot over-ride the FAR clause.


· The CO has the authority to negotiate contract terms providing adjustments to FOY prices in addition to those authorized by the SCA adjustment clause.   Adjustments for wage increases for SCA-exempt supervisors (often linked to SCA wage determination changes), are not mandatory but were commonly given under the previous guidelines.  Such adjustments are now subject to pre-award negotiation of the agreement covering FOY price adjustment.  These adjustments are not authorized by the SCA adjustment clause, but may only be paid through a negotiated agreement under PR-3 or included as contingencies with initial contract pricing.  As a caution, if the prices for the follow-on years already contain escalated pricing, adjustments for other than SCA related adjustments should be assumed to have already been made and should not appear again in the follow-on year agreement as additional adjustments.   Please understand which adjustments have been accounted for in the price increases so as not to duplicate them in any follow on year agreement.
· We strongly recommend that the FOY adjustments be based on prior contract year’s actual hours (adjusted for contract changes), supported by CRP payroll records.
· The negotiated methodology for adjusting the FOY prices must be stated in the contract in complete and unambiguous language to eliminate confusion regarding the terms in future years.

· Air Force Regional Labor Advisors can advise you only with respect to CRP entitlements under the SCA price adjustment clause.  Contact your pricing specialists and/or legal advisors to discuss establishing FOY adjustment procedures or when reviewing a proposed adjustment not authorized by the SCA adjustment clause.
*********************************************

It is important that Contracting Officers stay informed regarding the status of contractor-union negotiations.  Although regulations require the Agency to maintain a neutral posture concerning the actual negotiations, there are time sensitive actions required of the CO that are likely to be overlooked unless he/she knows what is going on. Failure to follow through with these requirements can be costly to the Government.  Contact your labor advisor once you learn from a contractor when union representation campaigns or Collective Bargaining Agreement (CBA) negotiations are commencing. 

Impact of additional holiday, administrative leave, or base closures on contractor employees.  Occasionally, additional holiday or administrative leave is granted to Federal employees.  Whether or not a particular contractor is required to provide 100% performance during those hours is up to the using activity and the Contracting Officer. Contractor employees are not Federal employees, therefore the contractor is not required to provide additional holiday pay beyond what is stated in the SCA Wage Determination (WD) in the contract.  Contractors operating under a CBA-based WD may be responsible for the additional leave if the CBA requires the contractor to honor and/or recognize any additional leave granted to federal employees. Price adjustments are not generally due for such provisions.  If you have any questions about a particular situation, contact your cognizant Regional Air Force Labor Advisor.
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 Coverage of the DBA is limited to the fifty states and the District of Columbia.  However, there are “Davis-Bacon Related Acts” applicable almost exclusively to civilian federal agencies.  Some of these DBRAs require inclusion of DBA labor standards and wage determinations outside of the normal coverage area.  That’s why you may notice DBA WDs published for Guam, the Virgin Islands, and Puerto Rico, areas where DBA does not apply.   Since Air Force construction contracts are directly funded by Air Force, DBA labor standards and WDs do not apply to such contracts outside of the 50 states and D.C.

 The DBA does not give laborers or mechanics the right to file a private suit to recover wages due under the Act. Only the Contracting Agency or the U.S. Department of Labor can make a legal case on their behalf for the restitution of unpaid back wages and/or overtime.  This is one of the many reasons why it is important for COs to conduct labor law compliance checks on a regular basis.

Steam-cleaning, or sandblast cleaning and bird-proofing is work covered by the DBA. Such cleaning operations performed on a public building or work for the purpose of restoring the original appearance and are treated as painting and decorating for the purposes of the DBA. (Steam-cleaning carpets or vehicle engines is subject to SCA.)

On a dredging project, tugboat personnel are considered to be seamen, engaged in navigational transportation, not laborers or mechanics covered by the DBA. However, if a crewman of the tugboat performs any work related to connecting, locating, extending, or controlling the pipelines through which the dredged material is being pumped, the individual would be considered a laborer or mechanic for the time spent performing these duties and entitled to the applicable prevailing rate.

(((((((((((((((((((((((((((((((((((((
Subscriptions:  To receive Labor Notes by email, click here( subscribe.

To delete your subscription, click here( unsubscribe .
Suggestions:  Please let us know how we can improve Labor Notes or if you would like to see a subject covered for which we’re OPR (FAR Part 22 subjects).  Just call one of us or send an email (see “Labor Advisors Directory”, below).

Useful web sites for labor information:

AF Labor Advisors Homepage

Desktop Guides—SCA, DBA, EEO, Labor Relations.

AF SCA Price Adjustment Guide

http://www.safaq.hq.af.mil/contracting/laborstandards/
OFCCP pre-award registry:


" 

http://www.dol-esa.gov/preaward/


VETS-100 compliance, “VETS” is the validation code:

http://vets100.cudenver.edu/vets100search.htm
DOL All Agency Memorandums (Guidance to Contracting Agencies):
 http://www.safaq.hq.af.mil/contracting/toolkit/part22/html/aam.html
Labor law posters:

http://www.dol.gov/osbp/sbrefa/poster/main.htm
DOL regulations including Parts 4 and 5, and 541:

http://www.dol.gov/esa/regs/cfr/whdcfr.htm
Construction Goals for Minorities and Women:

 http://www.safaq.hq.af.mil/contracting/laborstandards/eeo.htm
Air Force Labor Advisors Directory

Rick Beaman, Chief



Air Force Labor Advisors Office
Phone: DSN 425-7007


SAF/AQCK

Commercial : (703) 588-7007    

1060 Air Force Pentagon

DSN Fax:  425-7912    


Washington, D.C. 20330-1060








frederick.beaman@pentagon.af.mil
Jesus Pernas, Labor Advisor

 Eastern Region
Ruth Paauwe, Asst. Labor Advisor            1201 Edward H. White II ST. 






  

           
 MS#7200

Phone: DSN 854-6734


 Patrick AFB, FL 32925-3238

Commercial: (321) 494-6734                      jesus.pernas-giz@patrick.af.mil
DSN Fax: 854-2025



 ruth.paauwe@patrick.af.mil
Region Served: AL, CT, DE, FL, GA, MA, MD, ME, MI, NC, NH, NJ, NY, OH, PA, RI, SC, VA, VT, WV, EUROPE/ATLANTIC

Marshall Woodard, Labor Advisor

   Central Region
Frank Dean, Asst. Labor Advisor

   1050 East Stewart Avenue, Bldg 2025

Phone: DSN 834-2367


   Peterson AFB, CO 80914-9050

Commercial: (719) 556-2367/2383                marshall.woodard@cisf.af.mil


DSN Fax: 834-2382

    

    frank.dean@cisf.af.mil


Region Served: AR, CO, IN, IL, KS, KY, LA, MO, MS, NM, OK, TN, TX, WI, WY, CANADA

Jim Evans, Labor Advisor


     Western Region
 Phone: DSN 276-7711


     1031 California Blvd. Suite H 

Commercial : (805) 606-7711

     Vandenberg AFB, CA 93437-6256

DSN Fax: 276-4793                                         james.evans@vandenberg.af.mil
Region Served: AK, AZ, CA, HI, IA, ID, MN, MT, NE, ND, NV, OR, SD, UT, WA, PACIFIC
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� Or Non Profit Agency (NPA)


�  As written may get an argument here and conflicts with what is below.  As you know the traditional method of adjusting JWOD prices has been known to include adjusting everything imaginable in the contract, therefore the purpose of the negotiated FOY agreement established up front.  Sure we would love to see built in escalation of 2%-3% up front for everything other than those labor categories covered under the WD and only allow changes for SCA in the FOYs, but it’s too quick to make that big a leap.  For now we just need to hammer it home that a negotiated agreement UP FRONT on what will and will not be adjusted in FOYs should be by mutual agreement and should be fair and reasonable and if it isn’t covered in the agreement and resulting contract it doesn’t happen.   I believe the paragraph(s) below covers this.  In addition we need to make it clear that if prices are already escalated in the FOYs, the only adjustments should be to SCA.  We are starting to see both – escalated prices for the FOYs and adjustments to everything under the sun in the contract.  Can’t have both ways!
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