THE SERVICE CONTRACT ACT

Desktop Guide

(October 2004)

This publication is intended as a general informational guide, does not replace or modify contract clauses/regulations or labor regulations, and is not intended as an authoritative source of Department of Labor (DOL) enforcement positions. 

APPLICATION OF THE SERVICE CONTRACT ACT (COVERAGE)

Application 
The Service Contract Act (SCA) applies to all federal contracts, “…the principal purpose of which is to furnish services in the United States through the use of service employees.” (FAR 22.1003-1) SCA only applies if all of these criteria are met. Review statutory and administrative exemptions only if the contract first meets these coverage criteria.

Principal Purpose
Is the principal purpose of the contract services? If yes, SCA may apply. If the contract is mainly for construction or supplies then SCA does not apply. Services involve time and effort performing a service, as opposed to furnishing an end product. SCA covers most maintenance and repair of equipment and machinery, including aircraft systems and motor vehicles, but would not cover major overhaul of aircraft or aircraft engines. 

Repair vs. 
SCA also covers routine, regularly recurring maintenance of 

  Maintenance 
public works, buildings and building systems (electrical, plumbing, HVAC, fire suppression, etc.). But, repair of these systems is subject to Davis-Bacon Act (DBA) labor standards. 

Example 1: Scheduled maintenance of a building’s heating system is SCA, but a contract to overhaul that same system is subject to DBA if the cost will exceed $2000.

Example 2: A number of cracked or broken window panes can replaced periodically as a maintenance task subject to SCA, but replacement of all window panes at one time is considered repair or renovation subject to DBA.

DBA Work
Painting, except minor touch-up painting in connection with maintenance; hardwood floor and bowling alley lane refinishing; concrete sealant application; carpeting in connection with new construction or general renovation; demolition to be followed by construction; asbestos or paint removal; most environmental cleanup; removal of rubber deposits from runways. See discussion of these tasks and any exceptions under the “Applicability” section of “Davis-Bacon Act” Desktop Guide.

Examples of 

Aerial Spraying


Mortuary Services

   Services 

Chemical Analysis


Motor Pool Operation

Chemical Testing


Nursing Home Services

Computer Services


Operation/Maintenance of

Concessionaire Services


Federal Facilities

Data collection/Processing

Parking Services

Drafting Services


Pest Control

Engineering Support


Property Management

Electronic Equipment Maintenance
Snow Removal

Exploratory Drilling (except construction)

Film Processing


Support Services at

Fire Fighting and Protection


Military Bases


Fueling/Defueling Services

Surveying/Mapping

Furniture Repair & Rehabilitation
Taxicab Services

Geological Field Services & Testing
Telephone or Field Interview Grounds Maintenance


Transient Aircraft Alert 

Inventory Services


Tire Repairs

Laboratory Analysis Services

Transporting Property 

Landscaping (except construction)
or Personnel (except as 

Lodging and/or Meals


exempt-- FAR 22.1003-3)

Mail Hauling



Trash Removal

Maintenance/Repair of:

Tree Planting/Trimming


Aircraft


Vending Machine Services


Engines


Visual & Graphic Art


Electrical Motors

Warehousing/Storage


Vehicles


Electronic Equipment


Telecommunications &


Construction Equipment

Hybrid Contracts
Some contracts buy services and other things under the same contract. SCA may still apply, and in some cases the contract will require more than one labor law. If the principal purpose of the contract as a whole is for services, SCA will apply--even though the furnishing of non-labor items may be an important part of the contract. The proportion of the labor cost to the total cost of the contract is considered, but is not necessarily conclusive. The following are examples of hybrid contracts considered by DOL to be principally for services (subject to SCA):

· Mobile Radios maintenance and repair is still a service contract even when furnishing of replacement parts is a substantial but not the major cost. The primary purpose is maintenance, not the purchase of new parts.
· Laundry contracts for supply of freshly laundered items on a rental basis is subject to SCA, since laundering and delivery of these items is considered the principal purpose of such contracts (not the rental).
· Rental of equipment with operators (equipment rental without operators in not subject to SCA.)
· Military Family Housing maintenance contracts are normally considered principally for services (maintenance, pest control, etc.), and the service portion is subject to SCA. These contracts would usually also include substantial repair and renovation tasks (painting, floor repair, roof repair, etc.) subject to DBA labor standards. 

In United States
Only services to be performed “in the United States” require SCA coverage. For SCA purposes, the term “United States” includes the 50 states, the District of Columbia, Puerto Rico, the Virgin Islands, Outer Continental Shelf Lands, American Samoa, Guam, Wake Island, the Northern Mariana Islands, and Johnston Island. On contracts performed both inside the U.S. and outside the U.S., only the portion inside the U.S. would be covered.

Service Employees
Contract work must be performed by “service employees” for the SCA to apply to the contract. “Service employees” are persons performing the service contract work as hourly-paid non-exempt workers. The term excludes workers employed as exempt professionals (engineers, etc.), executives (upper level managers), or administrators (personnel directors, etc.) as defined by Department of Labor regulations at 29 CFR Part 541. Note that highly skilled technicians and lower level supervisors would normally not qualify for exemption. If the contract will involve significant or substantial use of service employees, or their use will constitute more than a minor factor in contract performance, SCA should be incorporated. The SCA protections will apply to the service employees only.

Dollar Amount
There is no dollar threshold for application of the SCA. However, for contracts of $2,500 or less, no SCA-related clauses or wage determinations are required.

SCA Exemptions 
There are both statutory and administrative exemptions from SCA.


STATUTORY EXEMPTIONS (FAR 22.1003-3)


--Construction contracts subject to the Davis-Bacon Act;



--Work subject to the Walsh-Healey Public Contracts Act;

--Transportation of freight/personnel or oil/gas pipeline, where published tariff rates are in effect;


--Radio, telephone, telegraph, or cable companies furnishing services subject to the Communications Act of 1934;


--Contracts for public utility services if rates are regulated by state, local, or Federal law;


--U.S. Postal Service contracts for operation of contract stations (as in a remote general store or remote small town substation);


--Contracts for direct services to a Federal agency by an individual or individuals. Applies if contract employees are directly supervised by civilian Federal employees or military. This may exempt certain contracts performed by individuals, such as chapel organists, financial counselors, etc.


ADMINISTRATIVE EXEMPTIONS:


--Maintenance, calibration, and repair of automatic data processing equipment (ADPE), scientific and medical equipment, and office/business equipment may be exempt if the criteria found at FAR 22.1003-4 is met.


--Contracts for “remanufacturing” (see below), if the criteria found at FAR 22-1003-6 is met.

Remanufacturing
Contracts for major overhaul or major modification of equipment that is so extensive as to be equivalent to manufacturing are not subject to the SCA. Instead they are subject to the Walsh-Healey Public Contracts Act. Examples that fall within this statutory exemption are contracts for complete tear down and rebuilding of aircraft engines and rebuilding of large generators or compressors at a contractor's facility using processes similar to original manufacturing where the end item is totally rebuilt. Such contracts must meet the stringent criteria found at FAR 22.1003-6.

Among the FAR list of contracts that do not qualify under this exemption are: repair/overhaul of autos, trucks or other motor vehicles; repair of typewriters or other office equipment; repairs of appliances or other electronic equipment; reupholstering/repair of furniture; inspection, testing, calibration, painting, lubricating and testing of equipment/vehicles.

Contract Clauses – References and Explanations:
Clauses


Prescriptions for SCA-related clauses are at FAR 22.1006.

(None apply if contract value will be $2,500 or less.)

All contracts subject to SCA
52.222-41

“Service Contract Act of 1965“;


(Compensation requirements, conformance, recordkeeping, flowdown to subcontracts, withholding for violations, etc.)

52.222-42 
“Statement of Equivalent Rates for Federal Hires“


(Contracting officer is required to list the classifications and rates that would apply if the services were performed by Federal General Schedule or Wage Board employees.) 

All Fixed-Price SCA contracts  (See AF Price Adjustment Guide):

52.222-43
“Fair Labor Standards Act and Service Contract Act (Multiple Year and Option Contracts)”;

(Entitles contractors to equitable adjustment for certain increased costs resulting from incorporation of a new or revised WD or CBA, and for increases required by the Fair Labor Standards Act minimum wage.)

    OR

52.222-44
“Fair Labor Standards Act and Service Contract Act Price Adjustment”

(For other than multiple year and option contracts  exceeding the SAT; under SAT it is discretionary.  Entitles contractors to equitable adjustment for certain increased costs as result of changes required by the Fair Labor Standards Act minimum wage subsequent to contract award.)
Solicitations—Predecessor collective bargaining agreement exists

52.222-47
“SCA Minimum Wages and Fringe Benefits”


(Refers bidders or offerors to wage and benefit terms of the predecessor contractor’s CBA(s) applicable to the solicitation and contract in the absence of a DOL wage determination reflecting the CBA terms.  See FAR 22.1012-3(d).) 
Solicitations—One or more offerors may qualify for ADPE exemption:

52.222-48
“Exemption from Application of Service Contract Act Provisions”


(Used when the contract services may be exempt from SCA under the ADP/Scientific and Medical Equipment/Office and Business Equipment exemption.  See FAR 22.1003-4(b)(4).)

Solicitations—Place of performance is unknown or all possible places of performance are not known:

52.222-49
“Place of performance Unknown”


(Requires bidders or offerors to identify additional places of performance by a specified date so that the contracting officer can request or otherwise obtain and incorporate additional appropriate wage determinations.)

SCA WAGE DETERMINATIONS

Definition and
A Service Contract Act wage determination (WD) is a list of

 Content
minimum wage rates and fringe benefits issued by the U.S. Department of Labor (DOL) based on wage survey data or other information for a locality. When incorporated into a federal service contract, a WD requires a contractor to pay service employees no less than the specified wages and fringe benefits. Minimum hourly wage rates are listed by classification of work performed. Required fringe benefits are described following the list of classifications, and typically include a specified amount for “health and welfare,” 10 or 11 paid holidays, and 2-4 weeks vacation, depending upon total length of service with the contractor and any predecessors.  Typical footnotes discuss uniform allowance and conformance of additional classifications.

Collective

Effect of CBAs on Wage Determinations

Bargaining

When the employees of the predecessor contractor (or 
Agreements
subcontractor) are represented by a union, Section 4(c) of the Service Contract Act requires DOL to reflect the wage and fringe benefit terms of the applicable collective bargaining agreement (CBA) in a WD for any follow-on contract period. To qualify, the CBA had to have been submitted to the contracting agency timely without any contingencies “prohibited” by DOL All Agency Memorandum (AAM) No. 159. There are times when terms from a timely and valid CBA may be incorporated in place of a WD (FAR 22.1012-3(d)(1)), but the ability to obtain a CBA-based WD through WDOL.gov will reduce the need for this alternative. Receipt and use of CBAs will be covered in more detail following material on SF98/98a WD requests.
WD Requirement
A wage determination (WD) or applicable CBA must be incorporated— (unless otherwise advised by DOL in response to an SF98/98a request for WD) for each of the following situations:

· New solicitations and contracts in excess of $2,500

· Option years/periods

· Extension periods

· Changes in scope significantly affecting the labor requirements (not more of the same type of work)

· Multiple year contracts

·  Annual anniversary date, if subject to annual appropriations

·  Biennial (every other year) anniversary date, if not subject to annual appropriation

(FAR 22.1007)

WD Effectiveness
“Effective” WDs are those which are “received” timely-- published timely in the WDOL.gov SCA database-- for a particular contract action. Effective WDs must be incorporated into the solicitation or contract.  WDs published during a contract period would not be effective until the start of the following contract period.  FAR 22.1012 provides the following rules: 

· Other than sealed bidding-- A revised WD shall not be effective if it is received by the contracting agency after award and performance starts within 30 days of award date. If performance starts more than 30 days from award date, the revised WD shall be effective if received no later than 10 days before start of performance. 

· Sealed bidding-- A revised WD shall not be effective if received by the contracting agency less than 10 days before the opening of bids, and the Contracting Officer determines that there is not reasonable time to incorporate the revision in the solicitation.

· The WDOL.gov SCA database (see below) must be monitored for revisions until the FAR deadline for receipt of WDs for the particular contract action.  The WDOL.gov “Alert Service” may be used to receive notice of WD revisions after obtaining a WD.  However, the Contracting Officer should not rely entirely on the “Alert Service” as it is not failsafe.

WDOL.gov -- WAGE DETERMINATIONS ON-LINE -- (Nov 2003)

GENERAL:

· Replaces the previous WDOL (.mil) / “CEALS” website

· SCA wage determinations (WDs) for most contracts are available under the WDOL.gov system.

·   If an appropriate WD is available in the system, submission of an SF98 and SF98a is not required either before or after obtaining the WD.

· Access in not restricted to “.mil” addresses.

Available WDs:

· Standard WDs listing close to 300 work classifications;

·  Non-standard WDs for services such as Elevator Maintenance, Moving & Storage of household goods, Off-base Food & Lodging, Baggage Inspection; and others less commonly used by Air Force;

· Contract-specific or special WDs for services for which a unique WD has been established for those services in one or more localities or services performed under a sole-source contract with a state or local government (these WDs are less common)

· Collective Bargaining Agreement (CBA)-based WDs without submission of an SF98/98a request to the U.S. Department of Labor (DOL).  The Contracting Officer must ensure that the CBA: 

· Was received timely (FAR 22.1012-3)

· Does not contain contingency clauses “prohibited” by DOL All Agency Memorandum (AAM) No. 159, which make the effectiveness of CBA terms dependent upon action by DOL (WD issuance) or Air Force (WD incorporation or price adjustment)

· If an initial CBA (no previous CBA), one or more CBA wage and benefit terms must have become effective in the prior (predecessor) contract year/period to establish the CBA as a “predecessor” CBA

· Terms are not so excessive that a request for variance hearing is indicated

       CBA WDs—Additional Considerations:

· Including CBA in solicitation:  Since CBA WDs apply CBA  terms by reference to the CBA, a copy of the CBA should be included with competitive solicitations as information to offerors-- in addition to the WD issued by WDOL.gov, so that non-incumbents have access to the required wages and benefits.  The “CBA WD” can be used as a cover sheet to the CBA.

· Service Employees Not Under the CBA:  For service employees not subject to CBA terms, incorporate the standard WD in solicitations, options, and extensions—in addition to the CBA WD(s).  There may be a number of SCA-covered “service employees” that are not covered by the CBA(s) covering other contract employees.  Example:  Aircraft Mechanics and related “blue-collar” occupations may be under a CBA, while on-site office personnel and inspectors are not.  Or, everyone may be covered except the Project Manager’s Secretary and Payroll Clerks (“confidential employees” normally excluded from bargaining units). 
Health &
At present (October 2004), two WDs (with identical wage rates) are issued

Welfare
for each locality unless a predecessor collective bargaining agreement (CBA) is applicable.  The WD issued at the WDOL.GOV website will depend on the user’s response to the question regarding whether or not the current contract requires H&W of $2.56 per hour, so it’s important for the user to know the H&W amount required under the current contract period before obtaining a WD.  If the contract currently requires $2.56 on an “average cost” basis for H&W (even-numbered WDs such as 94-2044), the system will properly issue a WD reflecting the newer $2.59 rate on an “average cost” basis for options, extensions, and new solicitations.  Otherwise, the WDOL.gov system will issue an odd-numbered  WD (such as 94-2043) reflecting the same $2.59 per hour-- but on a “per employee” basis.  The H&W level was increased from $2.36 by DOL All Agency Memorandum No. 197, dated 24 May 2004. Changing the way H&W is paid can have unintended cost consequences, especially if converted from an even-numbered “average cost” WD to an odd-numbered “per employee” WD.  Check the number of the WD obtained against the number of the WD currently in the contract, for options, extensions, follow-on years (NISH), and solicitations.

Simple H&W Rules:  Until DOL eliminates either the “per employee” or “average cost” H&W levels:

Standard WDs:
· Use the current revision of the WD with the same basic number as previously used.  Example:  if the contract has previously included WD 94-2064 (“average cost” H&W), make sure that you obtain and incorporate the most current revision of 94-2064— (not  94-2063 “per employee” H&W).
· If there is no current contract, WDOL.GOV should properly issue the current odd-numbered standard WD (such as 94-2407) for standard services.

Non-Standard WDs:  Most reflect the “per employee” H&W at the $2.59 rate.  A few (Elevator Maintenance, for example) require union rates prevailing for the services in the locality.  Non-standard WDs are not numbered in the 94-2xxx/94-3xxx series like the standard WDs. 

Printing WDs
   WDs may be printed after reviewing the proposed WD presented for

 review and selecting “Printer-Friendly Version”.  For CBA WDs,  “Issue WD” must be selected first.

Saving WDs 
 WDs may be saved to disk by selecting the “save as” or “save page as”

 to Disk
 option under the web browser’s “File” menu.  Rename the file and save

 it as a “text” file or “all files” to an appropriate directory.  Open the file

 under MS Word program, “Edit”, “Select All”, and convert the font to 

“Courier New” size 9.  Then “File”, “Save As”, and select “Word

 document”.

Solicitations
Electronic WD copies can easily be included in electronic solicitations.

However, prospective bidders or offerors should not be referred to WDOL.gov to obtain a WD or WD Revision for a solicitation.  The Contracting Officer is responsible for proper incorporation of WDs in solicitations.  Current WDs cannot be obtained by WD number from WDOL.gov, and all prospective bidders/offerors are not likely to have sufficient information to respond to questions correctly in order to obtain the proper WD.  Timeliness factors must also be considered.  Improper use of WDOL.gov may give rise to valid protests or post-award issues. 

Library
 The WDOL.gov Library offers numerous labor standards resources and

  links to Federal agency Labor Advisors. 

Archived
WDs that have since been revised (SCA) or modified (DBA) are available

   WDs

 through WDOL.gov.  However, these “non-current” WDs would only be

properly incorporated in contract actions correcting past errors of omission or correction of the incorporation of the wrong WD.  Consult with your Regional Labor Advisors if there is any question as to whether use of an archived WD is required or permitted by FAR 22.10.
“E-98”  Request for Wage Determination
General
DOL’s E-98 website allows agency contracting personnel to complete and

submit a WD request for WDs not available at WDOL.gov.  DOL’s response WD, by email, is usually issued shortly after the request is submitted.  However, it may take a day or two if a WD analyst must review the request.

E-98  vs. 
Requests should be submitted to DOL through the E-98 System only when

 WDOL.gov 
an appropriate WD is not available through the WDOL.gov system.  First,

make sure that you have responded correctly to the questions posed by the WDOL.gov system.  Note:  The WDOL.gov system will provide a link to  the E-98 system if it cannot furnish an appropriate WD. 

Response
Response categories by box checked (or referenced) by DOL in response

  Types
to E-98 requests:

· WD is cited and attached.  Most common response issued.  (Print response for file before opening WD(s), as you may not be able to return afterward.)

· No WD applicable.  DOL may choose to issue this response for a contract with few employees rather than adding unique classes to an existing WD or creating a new WD.  Not a common response.  With this response, the normal SCA clauses must still be incorporated, but there is no WD—the FLSA minimum hourly wage rate, currently $5.15, applies (contractors are free to pay more than the minimum rate).

· SCA does not apply. Not a common response, and usually indicates a problem. The description of the work may have made it appear to be construction, alteration, or repair work properly subject to the Davis-Bacon Act labor standards, or for a supply contract that may be subject to Walsh-Healy Public Contracts Act, or for work that may otherwise be exempt from SCA.  Contact your Air Force Regional Labor Advisor for assistance.

· Additional information needed. Something in the request may have been omitted or is unclear or inconsistent with other information provided.  Contact your Air Force Regional Labor Advisors if you’re not sure why the request was returned, or if you need advice on how to proceed pending DOL’s delayed response.

WAGE DETERMINATION REQUESTS (Hard-copy REQUESTS)

SF 98 and SF 98a 
The need to submit a “hard-copy” SF98 & 98a “Request for Wage Determination and Response to Notice” should be a rare occurrence now that most WDs are available through WDOL.gov or DOL’s “E-98” system.  Contact your Regional Labor Advisor if you believe a “paper” request is necessary.   

COLLECTIVE BARGAINING AGREEMENTS

Statutory 

Section 4(c) of the Service Contract Act requires a “successor

  Requirement
 contractor” to pay employees no less than the wage and fringe benefit terms they would have been entitled to under a collective bargaining agreement (CBA) had the “predecessor contractor” continued performance.

Predecessor 
The contractor (or subcontractor) that performed the services partly

  Contractor
or wholly through union-represented employees during the immediately preceding contract period or year (ignoring temporary interim contracts). Normally the incumbent contractor, but not always. Contracts that are substantially reconfigured to where the work is not identifiable are not subject to the “successor” requirements of SCA.

Successor

A contractor (or subcontractor) that is awarded a full-term follow-on

  Contractor
 contract to a contract under which some or all employees were subject to the terms of a CBA. Includes a contractor who performs “identifiable contract work” previously performed by employees subject to a CBA under a reconfigured contract.

Contract

CBA terms follow “identifiable contract work” from one contract Reconfigurations 
to another. Since this is a statutory requirement, it cannot be

undone by DOL’s failure to issue a WD reflecting the CBA terms or by the contracting agency’s failure to properly request or incorporate a WD.

CBA Receipt 

There is no deadline for receipt of a WD based on a CBA (FAR

Deadline 
22.1012-3/-5). But, the following deadlines apply to receipt of new or revised CBA terms:
· Sealed bidding: 10 days prior to bid opening date if the Contracting  Officer determines that there is not reasonable time to incorporate the terms of the new or changed CBA terms in the solicitation.

· Other than sealed bidding, either--
· Contract award date, option exercise, or extension award if within 30 days of performance start (ignore phase-in periods), or

· 10 days prior to performance if award date or option exercise or extension is more than 30 days from start of performance.

The above CBA receipt deadlines can only be enforced if the contracting agency sent (timely):

· an SF98/98a request to DOL (FAR 22.1008-7), and 

· a “Notification to Interested Parties” to both the contractor and union (FAR 22.1010).

Even when the above deadlines cannot be enforced, a CBA is never timely if received after start of performance.

Note:  The CBA must be signed and dated.

“1010 Notice”

Far 22.1010 requires Contracting Officers to notify “interested 

parties” (the incumbent contractor and any unions recognized by the contractor) at least 30 days prior to the issuance of a solicitation, exercise of options, extensions, or award of a new contract. This notice provides important protections for both the government and contractors. It gives the unions and employers an opportunity to conclude any collective bargaining agreement negotiations timely and have those increases apply to the next contract period. It provides a firm date when the cost of the contract is no longer subject to change. The notice should be sent by certified mail to document receipt. A notice should be sent even if a collective bargaining agreement does not currently exist if the Air Force has been notified that the contractor’s employees are represented by a union.

ADJUSTMENTS TO CONTRACT PRICE BASED ON NEW OR REVISED WAGE DETERMINATIONS

Price Adjustment
After incorporation of an updated wage determination into a 

contract, the contractor submits (normally within 30 days) a request for a SCA price adjustment under FAR clause 52.222-43 or 52.222-44. The basis of the price adjustment is the increased cost associated with the change in the minimum wage rate(s) and fringe benefits required by the new wage determination.  See the Air Force Price Adjustment Guide for detailed guidance on processing adjustments for fixed price contracts

CONFORMANCE OF ADDITIONAL CLASSIFICATIONS AND RATES
Overview
“Conformance” is required when the contract wage determination does not list all service employee classifications needed by the contractor for performance. The conformance process establishes an enforceable minimum wage rate and fringe benefits for unlisted classes. It also sets a baseline for price adjustment in subsequent contract years. (Conformance is required by paragraph (c)(2) the SCA clause at 52.222-41 and by a footnote on every SCA WD.)

Not Conformable
SYMBOL 183 \f "Symbol" \s 10 \h Primary duties are covered by the listed WD classification(s), regardless of job title.  

SYMBOL 183 \f "Symbol" \s 10 \h Subordinate Classifications. If the WD lists a ‘Locksmith’ or ‘Technician I, II, & III, a “Junior Locksmith” or a Technician lower than level I (or in between levels) cannot be conformed.

SYMBOL 183 \f "Symbol" \s 10 \h Helpers and Trainees. Helpers can only be used if the contract WD lists a helper classification covering the type of work involved. Contractors must obtain DOL’s written approval for trainees in advance of their performance under the contract.

SYMBOL 183 \f "Symbol" \s 10 \h Exempt classes. Executives, professionals, and administrators would normally be exempt from SCA-conformance is not required or permitted.

Relationship To
Conformed rates should make sense when compared to the 
WD Rates
contract WD rates for other classifications. DOL uses the federal grade systems (Wage Board, General Schedule, and Non-Appropriated Fund) to maintain relationships between skill levels. The Fourth Edition of DOL’s SCA Directory of Occupations gives federal grade equivalents for classes listed there.
Example: A “Widget Sorter” would be a GS-07 if federally employed. Look in the Directory’s numerical index, in the section that the classification would likely fall under if it were included (‘Material Handling/Packing’, in this case). Find classes with the equivalent grade of GS-07 (‘Material Coordinator’ and ‘Material Expediter’, here), then find the rates for those classes on the WD.  DOL is likely to approve a proposed rate equal to or greater than the prevalent WD rate for GS-07 equivalent classes listed on the contract WD. The WD rate for both classes is $14.01--probably the minimum DOL would approve, in this example.

Procedure

The contractor initiates the request after award, no more than 30 days after the classification is used on the contract. The contracting officer, however, must require the contractor to submit a request if aware that one or more classes being used on the contract are not covered by the contract WD. Use of SF 1444 is required.

The contractor completes blocks 2-15. Each employee in the classification (or their union representative, if any) must complete block 16 or an attachment with the same information. The Contracting Officer reviews the request and any attachments, completes the recommendation, prepares a cover letter, and signs the request. The Contracting Officer’s cover letter should list the proposed classifications and Federal grade equivalent for each, and any information and/or arguments supporting the contracting officer’s recommendation.

DOL Response
Pending a response from DOL, the contractor may pay the rate proposed. A copy of the DOL response must be furnished to the prime contractor when received. The rate set by DOL is retroactive to the date employees first worked in the classification(s). The contractor must either furnish employees a copy of the response or post it with the WD in the work area.

Indexing

Once a classification and rate has been established under the conformance procedure, a contractor may elect to ‘index’ in subsequent contract years (including the base period of a follow-on contract). Under ‘indexing’, a contractor can apply the average WD increase to previously conformed classes. Calculate the unweighted average increase (or decrease) given to only the WD classes being used by the contractor. That average is then applied to the conformed or indexed rate from the previous contract period.

Example: If the rates for four WD classes being used were changed by 0%, +4%, +5%, and -1%, the indexed average is 2% (0+4+5-1=8/ 4). If the contractor conformed a rate of 10.00 in the prior contract period, the new 'indexed' rate would be $10.20 ($10.00 X 102%). The indexed rate is then carried forward, so that for the next contract period, the indexed average will be applied to the $10.20 rate.

Contract Pricing
A conformed rate is treated the same as WD rates under price adjustment (clause 52.222-43, for fixed-price multiple-year and option Contracts). No adjustment is made in the base period of the contract, even if DOL sets a higher rate than proposed (or if the contractor is indexing for the base period of a new contract). For option years and extension periods, the contractor can only claim the difference between the conformed or indexed rate for the previous contract period (or actual rate paid, if more), and the new indexed rate for the current contract period. WD fringe benefit increases can also be claimed

Example: The contractor proposed a rate of $8.00/hour for the base period, and DOL’s response set a rate of $10.00. The contractor is not eligible for price adjustment until the first option period, as follows -- $10.00 X 3.2% (indexed average) = $.32 price adjustment. If the contractor had paid more than the $10.00 minimum, such as $10.15, adjustment would be $.17 ($10.32 - $10.15).   
STATEMENT OF EQUIVALENT RATES FOR FEDERAL HIRES (FAR 52-222-42)

Background
For solicitations and contracts subject to SCA (and over $2,500), the Act requires inclusion of information regarding the rates that would be paid service workers expected to be employed if they were Federal employees. This section provides instructions and suggestions for completing this clause. The clause is incorporated for information, only. Bidders/offerors should not use this information in preparing bids/proposals.

Fringe Benefits
The OMB Circular No. A-76 has listed a total fringe benefit

percent factor of  32.85% for manpower personnel to use for A-76 Cost Comparison purposes.   This percentage should also be valid for the purposes of this clause.  
Determine 
First look at the clause in the existing/previous contract (if any). If 
Classification
Federal classifications are listed and appear to be correct, you may 

and Grade
only need to update the rate to complete the clause. If there was no previous contract, ask your Civilian Personnel Office Classification Section to assist you in determining the Federal classification titles and grade levels. List the federal grade next to the classification title, to aid in future updates.

Wage Rates 
Using the Federal grade level, look up the applicable rate on the appropriate GS (white collar) or FWS (blue collar) rate schedule, as follows (FAR 22.1016):

SYMBOL 183 \f "Symbol" \s 10 \h  WG (wage board non-supervisory)- use Wage Grade Step 2 rate;

SYMBOL 183 \f "Symbol" \s 10 \h  WS/WL/WD/WN (wage board supervisory)- use Wage Grade

       Step 3 rate;

SYMBOL 183 \f "Symbol" \s 10 \h  GS (‘white-collar’)- General Schedule Step 1 hourly rate; 

SYMBOL 183 \f "Symbol" \s 10 \h  NF, AS, or PS- use Non-appropriated Fund (NAF) rate (no

       steps).

SENIORITY LISTS

Requirement

A seniority list is required if contractors are performing work at federal facilities and are to be replaced by a contractor that may hire some or all of the contractor’s employees.  The departing contractor must furnish the contracting officer a certified list of all service employees on the contractor or subcontractor’s payroll during the last month of the contract, along with anniversary dates of employment.  This information cannot be required earlier than permitted by FAR 22.1021 and subparagraph (n) of the SCA clause (52.222-41)-- no later than 10 days before contract completion. The purpose of the information is to assist the new contractor in complying with SCA vacation requirements.  

SCA ENFORCEMENT
DOL Responsibility
Only the U.S. Department of Labor (DOL) has authority to enforce SCA requirements. Complaints must be promptly forwarded to the appropriate DOL Regional Office, in writing, and contracting personnel must cooperate with DOL personnel conducting labor investigations (FAR 22.1024). Your Air Force Regional Labor Advisors can assist in determining where to send the complaint, or how to proceed if violations are otherwise suspected (no complaint). Regular submission of payroll data by contractors is not required under SCA as it is under Davis-Bacon Act construction labor standards. Contracting personnel are not authorized to require submission of payment data unless such data is necessary to substantiate a claim for adjustment in contract price (see “Fair Labor Standards Act and Service Contract Act Price Adjustment Guide”) or for another legitimate purpose not related to SCA enforcement.

Withholding of 
The Contracting Officer must withhold contract funds upon Contract Funds
receiving a written request from DOL. The Contracting Officer

may also withhold

funds, under his or her own authority, from the same contract under which the alleged violations occurred or any other contract with the same prime contractor, as much as may be necessary to pay underpaid employees [see FAR 22.1022 and clause 52.222-41(k)]. Such withheld funds must be held until either released by DOL or until DOL requests transfer of the funds to an account from which they will disburse back wages to employees.

Classification

Because SCA compliance is the contractor’s responsibility and

Questions
enforcement is solely DOL’s responsibility, questions on classification of workers must be decided by the contractor and DOL, not the contracting office. Therefore, any questions on the proper classifications of workers either during solicitation/proposal stages of a procurement or after contract award must be deferred to DOL. Offering recommendations or approving classifications used by the contractor may create a claim against the Air Force if the classification is incorrect. The contractor--within the confines of the statement of work-- is responsible for the correct classification of its workforce.
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