Three Commercial Keys to Performance-Based Acquisition

By Bob Welch 

[image: image1.png]to Performance-Based Services Acquisition






The virtual guide, “Seven Steps to Performance-Based Acquisition,” developed recently by an interagency-industry team,
 includes some best practices from the commercial sector that are increasingly being used in emerging “Acquisition Centers of Excellence” around the government.  What are these practices and how can we learn to implement them in our agencies?

Use Market Research Strategically


Market research has been around a long time, but it is not practiced in the federal sector in the same manner as in the private sector.  The federal government in particular has a tendency to rely on two primary methods for market research:  (1) use of broadly disseminated, publicly announced Requests for Information, and (2) pre-solicitation conferences.  How often do you see a Fortune 500 firm use these methods?  


In Acquisition Solutions, we believe these methods may have their place, but they are not the most effective means of learning about the market sector you plan to buy from.  In particular, we consider that the information flows from these traditional means are too “one way” to be effective.  In the case of Requests for Information, there may be a massive flow of information into the federal agency from many sources.  The information may be on point or not, the source may be a sound and viable competitor or not, and the burden falls on the federal staff to try to sort the wheat from the chaff.  Even if a gem of a product or service rises to the top, how do you proceed to acquire it?  You then face a dilemma:  compete or not … and if compete, how?  


What about the pre-solicitation conference?  We like this method less than use of RFIs and argue that what happens in these conferences is not at all what the government intends:  to get real feedback.  


From the private-sector viewpoint, here’s the game. Go to the pre-solicitation conference and scan the sign-in sheet and the crowd to see who your potential competitors are.  You and most of the people at the pre-solicitation conference are in the business of marketing or business development. You are there to get information, not give any back. You’re not the technical experts, problem solvers, or managers that the government people really want to talk with.  Listen carefully to what the government has to say. Try to figure out the players and the power structure. When questions are called for, don’t give away any information that might reveal your hand or competitive advantage. While you’d like the government to have that information, you for sure don’t want your competitors to have it.


As described in more detail in the February 2001 Acquisition Directions™ Advisory,
 “A Program Manager's Guide to Realizing Marketplace Potential,” the right kind of market research can dramatically shape an acquisition and draw powerful, solution-oriented ideas from the private sector. It can open up the range of potential approaches and solutions. It can support a fundamental rethinking about the nature of the requirement and deliver better results to the program office through performance-based partnerships with high performing contractors.


The right kind of market research, in my view, is one-on-one market research sessions with industry leaders (practitioners, not “marketeers”) to learn about the state of the marketplace, commercial practices, and commercial performance metrics. Especially with regard to the latter, asking contractors to provide performance measures and collection methods they are using on their existing contracts (both commercial and government) reveals what the contractors consider important in service delivery. In other words, knowing what they measure and where they set the bar for performance for their commercial (and government) customers provides significant insight into their understanding of the underlying service delivery requirement. The “good ones” have extensive knowledge and experience with measuring how the company’s service delivery helps their customers achieve their objectives.


It is equally important that the “right people” attend these sessions on behalf of the government.  This does not mean such sessions are tightly controlled by a contracting officer who may permit program people to attend but adjures them to silence.  This is market research, not discussions.  The intent is the free exchange of information and ideas, so that the government is educated about the marketplace and can plan and craft a mission-based, performance-based acquisition.  This is the way it is done in the private sector. 


One-on-one market research has been permissible since the rewrite of Federal Acquisition Regulation (FAR) Part 15 in 1997.  When market research is conducted before a solicitation or performance work statement is drafted, the rules are different. FAR 15.201(f) provides, for example: "General information about agency mission needs and future requirements may be disclosed at any time." Since the requirements have not (or should not have) been defined before self-education about the market sector, disclosure of procurement-sensitive information is not an issue.  This is the most effective type of market research and is a standard commercial practice in the private sector.

Use a Statement of Objectives


One of the approaches discussed in the virtual Seven Steps guide is use of a Statement of Objectives instead of a detailed specification or Performance Work Statement.  While this is different from most federal agency practices, it is certainly more business-like and results-focused in its nature.  


First, let’s examine the typical agency procurement approach:  A major effort is mounted to develop a detailed statement of work or specification, often with the view that a “tight spec is a good spec.”  There is a persistent belief that the contractor must be told exactly what to do, how to do it, what labor categories to provide, what minimum qualifications to meet, and how many hours to work.  While this may have been appropriate when “low cost, technically acceptable” was the standard for selection and tight specifications were necessary to ensure that the low-cost provider would perform acceptably, in today’s best-value selections and with past performance reporting, detailed government specifications are not only not required, but serve to limit the solutions that competitors can offer.  General Patton said it well:  “Never tell people how to do things. Tell them what to do and they will surprise you with their ingenuity.”


In the approach we at Acquisition Solutions recommend, the government is tasked to identify the desired objectives, problems, and constraints in a statement of objectives (SOO).  The contractors are requested, after a period of due diligence, to offer solutions in the form of a statement of work (SOW).  In addition, the offerors are asked to identify performance measures (based on their existing commercial practices) and service level agreements (if applicable), which identify how their solution will meet the agency’s stated objectives. 


For those not familiar with the term, “due diligence” is used in acquisitions to describe the period and process during which competitors take the time and make the effort to become knowledgeable about an agency’s needs in order to propose a competitive solution.  Due diligence also requires a commitment by the agency to provide for each competitor one-on-one access to government program people.  Due diligence is a shared commitment, usually including site visits, meetings with key agency people, and research and analysis by the contractor necessary to develop a competitive solution tailored to agency requirements.  During this time, the competing contractors must have access to the integrated solutions team and program staff so that the contractors can learn as much as possible about the requirement.  It is a far more open period of communication than is typical in more traditional acquisitions.


The result of this SOO process is that there is a real competition based on solutions, ideas, and price.  In contrast, the traditional tight spec generates a “proposal-writing competition” to provide the government-specified solution that is hard-wired into the solicitation or performance work statement.  The use of a Statement of Objectives that focuses on intended mission or program results is a common commercial practice in developing sourcing strategies and processes.  

Manage the Competitive Pool in a Well-Constructed Competition


Solutions-based acquisition using a Statement of Objectives requires considerable effort on the part of contractors to propose to the government.  Likewise, because the government is provided an array of approaches from which to choose, evaluation becomes both more meaningful and more challenging.  This type of acquisition, for reasons of economy and efficiency, requires that the government limit the pool of contractors who play, at least in the final stages, in the acquisition.


While the fundamental requirement for competition is based on law, there are different types and degrees of competition, also defined by law.  Further, there are different points during the acquisition life cycle when competition can occur.  


The foundation for competitive requirements is the Competition in Contracting Act (CICA, implemented in FAR Part 6), which establishes three standards of competition:

· Full and open competition

· Full and open competition after exclusion of sources  

· Other than full and open competition


In practice, full and open competition can be very costly (in dollars and time) to both government and industry.  When CICA and full and open competition held virtually sole dominion over acquisition processes, agencies broadly advertised competitions to elicit responses from “all responsible sources.”  Typically, the Government received and evaluated many proposals.  This workload could not be moderated, because there were limited means for the government to eliminate proposals or advise contractors that had little likelihood of award.  This process made it difficult for contractors to select and compete for contract opportunities they were likely to win, a selectiveness that keeps bid and proposal costs low … to the advantage of both industry and government.  


Congress, in the Federal Acquisition Reform Act, moderated the full and open competition mandate by indicating:  The Federal Acquisition Regulation shall ensure that the requirement to obtain full and open competition is implemented in a manner that is consistent with the need to efficiently fulfill the government’s requirements.


The FAR now (1) provides additional exceptions to CICA competitive mandates and (2) implements techniques that can be used in negotiated procurements to provide for efficient competition.  With regard to the former, although CICA is the foundation for competitive requirements, law and regulation make certain exceptions to CICA’s competitive mandates and establish other competitive requirements.  “Full and open competition” is not the only competitive mandate.


First, CICA does not apply to contract modifications that are within the scope and under the terms of an existing contract—or to the exercise of priced options that were evaluated as part of the initial competition.  Second, CICA does not apply to orders against existing contracts.  The general principle is that, because the contract itself was publicized and competed, ensuing orders against such a contract need not be competed.  Therefore, CICA does not apply to: 

· Orders placed under requirements contracts or definite-quantity contracts.

· Orders placed under indefinite-quantity contracts that were entered into pursuant to the provisions of CICA.

· Orders placed against task order and delivery order contracts entered into pursuant to FAR Subpart 16.5. 


Third, the CICA competitive standards do not apply to prospective contracts that will be awarded using simplified acquisition procedures of FAR Part 13 or other contracting procedures that are expressly authorized by statute.  Law and regulation establish other competitive requirements, as summarized below.

· The competitive procedures (including special ordering procedures for services) that apply to orders placed under the Federal Supply Service (FSS) multiple award schedule (MAS) program

· The fair-opportunity competitive procedures that apply to orders placed against task order and delivery order contracts, such as Government-wide Agency (or Acquisition) Contracts (GWACs) or multiagency contracts


In addition, there are different competitive standards for micropurchases, for simplified acquisitions, and for acquisitions conducted under the special test program for certain commercial items above the simplified acquisition threshold but below $5 million.  So, indeed, there are many degrees, types, and methods of competition authorized by law and regulation today.


In addition to the exceptions to CICA competitive mandates discussed above, law and the FAR today include techniques that can be used in negotiated procurements to provide for efficient competition.  These include, for example, the use of oral presentations, advisory multi-step process, competitive range limited for purposes of efficiency, and bargaining.


The point—rather long in the making because much is misunderstood in the acquisition community today about the nature of and requirements for competition—is that the degree and method of competition must be carefully chosen and crafted.  Competition only for competition’s sake is costly and is certainly a poor business practice and poor agency policy.  Factors such as urgency and mission criticality of the requirement, efficiency, effectiveness, and cost must be considered when developing a competitive strategy … and is a good business strategy.  Full and open competition is not a commercial business practice.  


For solutions-based acquisition to work for the government and competing contractors, there must be a means to either downselect or limit the competitive field before the “due diligence” phase.  This concept of “downselection” in the form of the advisory multistep process was broadly supported by industry during the FAR 15 rewrite hearings and is still supported today.  Federal contracting professionals must recognize this simple fact:  In the private sector “bid and proposal” money is limited and the “cost to compete” in just submitting proposals can be the largest item in federal contractors’ overhead.  


So, given that downselection or a limitation of the competitive field is required for solutions-based acquisition, how is that done?  In my view, there are three effective acquisition methodologies:

· Orders competitively placed against FSS MAS contracts or BPAs

· Multiple-award delivery order and task order acquisition under the “fair opportunity” competitive processes of existing GWAC or multiagency agency contract vehicles

· Contracting by negotiation, using the advisory multi-step process and other techniques as warranted


Note that the latter acquisition approach takes far longer and costs more to implement, but may in some circumstances be required because of the nature of the products or services and the terms and conditions in the existing contractual vehicles vis-à-vis the agency requirement.  No one competitive solution fits all needs.  Competition requires thought and tailoring to the need to be effective and achieve the right outcome.


All three acquisition techniques mentioned above can be used with a solutions-based Statement of Objectives approach to generate considerable competition among both solutions and price.  These are the key commercial practices that are part of Seven Steps to Performance-Based Services Acquisition.


I encourage you to view the virtual guide, Seven Steps to Performance-Based Services Acquisition, and see what you think.  Try it and some of the commercial practices it describes.  You will be doing yourself, your agency, and your potential industry partners a favor.
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