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Preference for Domestic Specialty Metals, DFARS 252.225-7014 (MAR 1998)

What the clause does:  This clause implements the Berry Amendment, which restricts the procurement of certain foreign commodities and products when appropriated funds are being spent by DoD.  The Berry Amendment first appeared in the 1941 supplemental appropriations act, but has since been codified in statute and in the DFARS.  The Berry Amendment only applies to DoD.  As implemented in the DFARS, it generally restricts DoD’s expenditure of funds for supplies consisting in whole or in part of certain articles and items not grown or produced in the U.S. or its possessions.

In the DFARS, Berry Amendment restrictions are covered in DFARS 225.7002.   In statute, the Berry Amendment is now codified at 10 USC 2533a.  (Some existing documents refer to its previous cite at 10 USC 2241.)

This clause only pertains to the specialty metals aspect of the Berry Amendment.  Two other clauses exist for the other aspects.  DFARS 252.225-7012, Preference for Certain Domestic Commodities applies to most others, and 252.225-7015 Preference for Domestic Hand or Measuring Tools covers the restrictions on hand or measuring tools.

The clause begins by defining “Qualifying country” as any country listed in DFARS 225.872-1.  It then defines “Specialty metals”.  These are certain types of steel, metal alloys with specific characteristics, Titanium and Titanium alloys, and Zirconium and Zirconium base alloys.  

The second paragraph requires the contractor to agree that any specialty metals incorporated in the articles delivered under the contract will be melted in the U.S., its possessions, or Puerto Rico.

Paragraph (c ) states the clause does not apply to the extent that –

(1) The Secretary or designee determines that a satisfactory quality and sufficient quantity of such articles cannot be acquired when needed at U.S. market prices.

(2) The specialty metal is melted in a qualifying country or is incorporated in an article manufactured in a qualifying country;  (See DFARS 225.872)

(3) The acquisition is necessary to comply with agreements with foreign governments requiring the U.S. to purchase supplies from foreign sources to offset sales made by the U.S. Government or U.S. firms under approved programs; or

(4) The specialty metal is purchased by a subcontractor at any tier.

When required by DFARS 225.7002-3(b), we substitute paragraph (c ) with the paragraph (c ) from Alternate I.  That version does not have (4). And it has a paragraph (d) which requires the contractor to include the terms of this clause, including paragraph (d), in every subcontract or purchase order awarded under this contract unless the item being purchased contains no specialty metals.

As set forth in DFARS 225-7002-1, the restrictions apply to food, clothing tents, tarpaulins or covers, cotton and other natural fiber products, wool, woven silk or woven silk blends, spun yarn silk for cartridge cloth, synthetic fabric or coated synthetic fabric, canvas products, individual equipment manufactured from or containing any of the listed fibers, yarns, fabrics or materials, certain specialty metals, and hand or measuring tools. 

Non-compliance with the Berry Amendment results in a type of violation of the Anti-Deficiency Act, since DoD funds would be spent for other than the purpose appropriated.

When it is required:  DFARS 225.7002-3(b) requires this clause be incorporated in all solicitations and contracts over the simplified acquisition threshold (SAT) that require delivery of an article containing specialty metals.  Use of Alternate I is required when we will obtain delivery of an article containing specialty metals for a major program for (1) Aircraft; (2) Missile and space systems; (3) Ships; (4) Tank-automotive; (5) Weapons; or (6) Ammunition.  If you are trying to decide whether or not Alternate I applies to your contract, consider the source of your funding and program direction.  For example, if you are buying engines for an aircraft, and your funding and authority comes from the aircraft SPO, then you are part of an aircraft program and Alternate I would apply to your contract.

It must be noted the Berry Amendment applies to contracts awarded via FAR Part 12.  The clause and Alternate I must be incorporated in all applicable contracts (over the SAT) awarded via FAR Part 12.  The requirement applies to contracts and subcontracts.  (See DFARS 252.212-301(f)(iii) and 252.212-7001.)

Berry Amendment restrictions apply to orders placed under a Federal Supply Schedule (FSS) contract.  The General Services Administration (GSA) is not subject to the Berry Amendment, and they do not impose Berry Amendment requirements in FSS contracts.  Contracting Officers shall not place orders under a FSS contract if the procurement would fail to comply with either the Buy American Act or the Berry Amendment.  

Using a MIPR to send money away from DoD does not relieve the requirements office from complying with the Berry Amendment.    Those are still DoD appropriations, no matter who awards a contract or issues a delivery order or task order for the requirement.  As noted above, FSS orders are prohibited if the procurement would violate the Berry Amendment.  Since ASC buying offices use other agencies’ contract vehicles besides FSS, such as National Institute of Health (NIH) contracts for Information Technology requirements, prudence dictates scrutiny of the requirements to determine Berry Act applicability prior to issuing task orders/delivery orders.

Waivers:  When paragraph (c )(1) of the clause is being invoked, we process what is called a Non-Availability Determination.  The SAF/AQC Toolkit has a Guide (July 2002) that provides instruction on the format and content of the request package for a non-availability determination and the Determination and Findings (D&F) of Non-availability, which is forwarded to SAF/AQCK.  The signature authority for the D&F is the Secretary of the Air Force.  Only Service Secretaries have signature authority, besides OSD.  Prior to 1 May 2001 that could have been delegated, but a DEPSECDEF memo on 1 May 2001 to the Service Secretaries rescinded all prior delegations.   Basically, the D&F needs to state that satisfactory quality and sufficient quantity of an item or article cannot be bought when and where needed in the U.S, at U.S. market prices.  That 1 May 2001 memo states “Furthermore, prior to making any determination to waive the requirements of the Berry Amendment, you must present the requiring activity with alternatives that would not require a waiver under the Berry Amendment.  Only after the requiring activity certifies, with specificity, in writing why such alternatives are unacceptable and you agree, may you make the necessary Berry Amendment determinations”.  Waivers of the Berry Amendment are not routine, and Congress expects the senior leaders who make waiver decisions to understand the implications and be able to answer to Congress.

AFFARS 5325.7002 states that if the Contracting Officer determines, through market research, that an article or suitable substitute is not available from a domestic source, the Contracting Officer shall contact SAF/AQCK.  SAF/AQCK will confer with the Dept. of Commerce and request a list of possible domestic sources.  Upon notification from SAF/AQCK that domestic source(s) have not been identified, the Contracting Officer shall submit a D&F, including the market research report, to SAF/AQCK.

DFARS 225-7002-2 has exceptions to Berry Amendment restrictions:

(a) Acquisitions at or below the simplified acquisition threshold.

(b) Acquisitions of any of the items in 225.7002-1(a) or (b), if the Secretary concerned determines that items grown, reprocessed, reused, or produced in the United States cannot be acquired as and when needed in a satisfactory quality and sufficient quantity at U.S. market prices.

(c) Acquisitions of items listed in FAR 25.104(a), unless the items are hand or measuring tools.

(d) Acquisitions outside the U.S. in support of combat operations.

(e) Acquisitions of perishable foods by activities located outside the U.S. for personnel of those activities.

(f) Emergency acquisitions by activities located outside the U.S. for personnel of those activities.

(g) Acquisitions by vessels in foreign waters.

(h) Acquisitions of items specifically for commissary resale.

(i) Acquisitions of end items incidentally incorporating cotton, other natural fibers, or wool, for which the estimated value of the cotton, other natural fibers, or wool-

(1) Is not more than 10 percent of the total price of the end product; and

(2) Does not exceed the simplified acquisition threshold.

(j) Acquisitions of food manufactured or processed in the U.S. regardless of where the foods (and any component if applicable) were grown or produced.

(k) Purchases of specialty metals by subcontractors at any tier for programs other than (1) Aircraft; (2) Missile and space systems; (3) Ships; (4) Tank-automotive; (5) Weapons; and (6) Ammunition

(l) Acquisitions of specialty metals and chemical warfare protective clothing when the acquisition furthers an agreement with a qualifying country (see 225.872).

(m)  Acquisitions of fibers and yarns that are for use in synthetic fabric or coated synthetic fabric (but not for the acquisition of the synthetic or coated synthetic fabric itself).  (There is a lot more to (m) but I left it out.)

Government and contractor responsibilities:  The buying office needs to ensure the domestic source restrictions imposed by the Berry Amendment are incorporated into applicable solicitations and contracts.  And when they apply, the buying office must ensure contractors comply.  ACOs also must ensure contractors comply with Berry Amendment domestic source restrictions.  When contractors identify Berry Amendment noncompliance, we will have to accomplish market research to attempt to find domestic sources.

Contractors are required to ensure the contract deliverables that include specialty metals provide specialty metals from domestic sources.  It is the contractor’s responsibility to ensure full compliance with domestic source restrictions.  And these requirements must flow down through all tiers of the subcontracts/vendors supplying articles to the prime contractor when we use Alternate I.  

Who do you need to consult:  The program manager (or equivalent) will be the individual to determine if the acquisition involves any deliverables containing specialty metals.  Your contract law attorney in JAG must be consulted when questions about applicability of the Berry Amendment arise.  Your ACO will possibly need to get involved when post-award questions of Berry Amendment applicability arise.

Lessons Learned/Tips on its use:  Few issues have had more visibility lately than the Berry Amendment.  Most program offices at ASC at WPAFB have to deal with the impacts of Berry Amendment and its applicability to specialty metals, and at 311 HSW/PK they dealt with the domestic source restrictions regarding fabric.

While ASC buying offices at WPAFB confront challenges caused by the Berry Amendment primarily because of specialty metals, consider the impact DoD-wide for implications concerning what we can feed troops due to domestic source restrictions, and what we can provide them to wear, due to those restrictions.  In 2001, the Defense Logistics Agency (DLA) ran afoul when they tried to expedite purchases of black berets for the Army, and awarded contracts for millions of berets to companies that did not use domestic sources of fabric and leather.  Some berets were manufactured in China.  There was a lot of Congressional interest in the use of foreign fabrics and materials and the Chinese factory producing the berets.  Eventually DLA terminated the contracts that were providing foreign materials. 

Think about the impact of the Berry Amendment on companies that provide food or clothing to the DoD.  They have to be able to trace the origin of all food ingredients and fabric to ensure compliance with domestic source restrictions.  This runs counter to commercial practice, but this is their trade-off to have their industries supported by this protectionist program.  Many companies do not think the trade-off is acceptable, and refuse to sell food or clothing to DoD.  Contractors providing end items which contain specialty metals need to be able to determine the specialty metal content in aircraft and missiles.  This is not a common commercial practice, and DoD pays for this requirement.   

The GAO has supported the DoD in bid protests which involve the Berry Amendment, when protesters challenged our denial of their participation in acquisitions that involved domestic source restrictions.  In Canadian Commercial Corporation/Freeze-Dry Foods, B-266207, the GAO denied the protest because the acquisition of food items produced in Canada violated the Buy American provisions of the Berry Amendment, and the agency had not processed a non-availability determination.   The GAO stated the decision whether or not to waive the domestic source restriction is basically a factual determination concerning the quality, quantity, and price of goods produced in the U.S.  Even though a Memorandum of Understanding (MOU) existed about Freeze-Dry being a possible future source of the food products in question in case of national emergency or war, the GAO stated the MOU did not constitute a de facto determination that a shortage of those products existed at that time which would mean we could not obtain them from a domestic source.

It is critical to verify Berry Amendment applicability before you issue your solicitation.  The appropriate DFARS clause must be in the solicitation, or else after award you will be forced to negotiate, or worse, with your contractor.  ConWrite users should ensure they fill out the “Required Sources of Supply” tab in ConWrite’s Construct Standard if specialty metals are part of your requirement to ensure DFARS clause 252.225-7014 will appear in your document.  In ACPS, the specialty metals clause is IA-295, but the guidance on incorporating this clause is faulty, in that it only mentions waivers due to a Memorandum of Understanding and not waivers approved by the Secretary of the Air Force.  SPS users can also call up this clause and its companion clauses for their documents.

If we become aware of Berry Amendment applicability after award, we then have the challenge of not accepting non-conforming end items pending approval of a non-availability determination, knowing that accepting them constitutes an Anti-Deficiency Act violation.  Once a contractor notifies us of Berry Amendment compliance issues, we can expect delayed deliveries while we do market research to determine if acceptable domestic suppliers exist.  And if they do not, the time spent to process the non-availabilty approval package will take months.   And the D&F might not be signed by the Secretary.  All this results in delayed support to our users.

In September 2001, DLA issued guidance on the Berry Amendment, for both preaward and postaward consideration.  For preaward, they recommend if a Berry Amendment item is to be acquired, the domestic source restrictions should be discussed at a pre-proposal conference.  They recommend the DFARS clauses be incorporated in full text versus by reference, especially if it will flow down to subcontractors.  (See your ConWrite or SPS Administrator on how to do this.)  They recommend the Berry Amendment compliance be part of the discussions with offerors, where we require them to confirm their understanding of the requirements imposed by the Berry Amendment.  If a Preaward Survey is being accomplished, verify as part of the survey the offeror’s ability to trace the origin of materials incorporated into the end item.  

After award, noncompliance with the Berry Amendment can lead to non-acceptance of end items, which delays support to the warfighter and should lead to non-payment to the contractor for non-conforming deliverables.  We could request the cognizant ACO monitor the contractor’s purchasing system to ensure their ability to implement domestic source restrictions.  If a Berry Amendment issue will impact performance, we could consider issuing a Stop Work Order pending resolution of the issue, because allowing a contractor to perform after we learn of a violation of the domestic source requirements may not be in our best interests.  We should ensure DFAS is not paying the contractor for non-conforming items, and could consider suspending progress payments taking witholds until the violation is resolved.  Upon notification that a violation has occurred, we should request the requirements office investigate domestic sources to see if substitute materials for the end items would be acceptable substitutes.   

Besides what DLA recommends, we should ensure the Contractor Performance Assessment Reporting System (CPARS) report includes the contractor’s management of Berry Amendment issues.

Contracts awarded via FAR Part 12 are a challenge because tracing the origin of materials and components is probably not widespread in most industries.  If they typically do not obtain a bill of material from a vendor, having to verify domestic source requirements adds to their costs, which will be passed on to DoD.  Imposing Berry Amendment requirements on commercial items is in many instances a motivation to not do business with DoD.  There have been attempts in legislation to exempt commercial buys from the Berry Amendment, but those attempts failed.  It also places the Contracting Officer in the difficult position of trying to obtain sufficient data to justify any increase in price caused by the Berry Amendment.

Sources for this clause discussion were:

“Rethinking Berry Amendment”, by Colleen Morris, from October 2002 Contract Management Magazine

GAO Protest B-266207, Matter of Canadian Commercial Corporation/Freeze-Dry Foods

Public Law 107-107, Section 832, FY 2002 National Defense Authorization Act

ASC/PK Communique Article, JAN/FEB 2003, by William P. Krueger

DLA Memo, Domestic Non-Availability Determinations, 5 SEP 2001

Air Force Guide, July 2002, Foreign Acquisition, from SAF/AQC Toolkit 
" 

http://www.safaq.hq.af.mil/contracting/toolkit/part25/word/5325foreign.doc


GAO Report, GAO-02-165, Update on DoD’s Purchase of Black Berets

GAO Report, GAO-03-440, DLA Properly Implemented Best Value Contracting for Clothing and Textiles and Views Supplier Base as Uncertain.

Testimony of David E. Cooper to the GAO on 2 May 2001 re. Purchase of Army Black Berets

Director, Defense Procurement (DPP) Memo, 2 March 1999

DEPSECDEF Memo, 1 May 2001

DoD Deskbook “Ask A Professor” discussions.

P.L 107-206 and P.L. 107-117

Congress recognized implications of the Berry Amendment in the lease of commercial Boeing 767 and 737 aircraft, and enacted legislation which waived the Berry Amendment for the Multi-Year Aircraft Lease Pilot Program.

Thanks to Jackie Owens, ASC/LPKB, Ed Gaumer, DCMA Liason to WPAFB, and Diana Suchecki, HQ AFMC/PKPA, for their contributions to this clause discussion.
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