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In preparing for this article, I searched the database for GAO opinions that involved meaningful discussions.  The cases I researched were from 1999 and 2000.  However, quite a few of those cases referenced two cases from 1998 that involved protests concerning meaningful discussions after the FAR 15 rewrite.  Therefore, I’ll start with those.

The first protest, MCR Federal, Inc., B-280969, dated December 14, 1998, contained a quote from FAR 15.306(d)(3) which states, “The contracting officer shall…indicate to, or discuss with, each offeror still being considered for award, significant weaknesses, deficiencies, and other aspects of its proposal…that could, in the opinion of the contracting officer, be altered or explained to enhance materially the proposal’s potential for award.  The scope and extent of discussions are a matter of contracting officer judgment.”  “Discussions must be meaningful, equitable, not misleading, and fair.” (I.T.S. Corp, B-280431, Sept 29, 1998).  In the matter of discussions specifically, GAO determined that the agency’s actions were reasonable and proper.  The protester argued that, in an area where its proposal received less than a perfect rating, that area should have been discussed to place its proposal in a more advantageous competitive position for award.  In this instance, GAO ruled that the revised Part 15 language did not change the legal standard so as to require discussions of all proposal areas where ratings could be improved.  That is, an agency is not required to discuss every aspect of an offeror’s acceptable proposal that receives less than the maximum score.

In the second protest, Du & Associates, Inc., B-280283, dated December 22, 1998, the GAO quoted the same FAR cites as stated in the MCR protest.  However, they pursued the argument a little further.  They stated, “We recognize that the FAR rewrite could be read to limit the discretion of the contracting officer by requiring discussion of all aspects of the proposal ‘that could, in the opinion of the contracting officer, be altered or explained to enhance materially the proposal’s potential for award.’  We do not believe, however, that it was the intention of the rewrite to limit the contracting officer’s discretion in this manner.”  They further stated, “The rule thus remains that, while an agency is required to conduct meaningful discussions leading an offeror into the areas of its proposal requiring amplification or revision, the agency is not required to “spoon-feed” an offeror as to each and every item that could be revised so as to improve its proposal.”  The GAO found that the contracting officer had led the protester into the areas of the agency’s concerns and had conducted meaningful discussions.

The protests I researched in 1999 and 2000 predominantly quoted the cases described above.  But, some went further.

Out of seven cases in 1999, four were sustained in favor of the protester.  Most of the seven cases cited the information stated above in the first two 1998 cases, but a little more information appeared in some of these on the issue of meaningful discussions.

The three protests that were denied relied mainly on the “spoon-feed” rationale in that we don’t have to address with the offeror each and every item that could be raised as to improve the proposal, but we do have to lead offerors into the areas of their proposals requiring amplification or revision.  One of these cases, KBM Group, Inc., B-281919.2, dated May 3, 1999, added a further comment which stated, “Although an agency must treat offerors fairly and provide offerors with an equal opportunity in discussions to revise their proposals, discussions with each offeror need not be identical.  Rather, a procuring agency should tailor its discussions to each offer since the need for clarifications or revisions will vary with the proposals.”

Regarding the four protests that were sustained, the GAO recommended that the agency reopen negotiations and conduct meaningful discussions.  1)  In the Metro Machine Corporation protest, B-281872.4, dated April 22, 1999, the GAO ruled that discussions must be meaningful and must not prejudicially mislead offerors.  In this case, the agency failed to convey to the protester that its proposed approach to performing the requirement would have to be fundamentally altered—not merely explained or enhanced.  Here, the GAO found that, but for the agency’s failure to conduct meaningful discussions, there was a substantial chance that the protester would have been selected for award.  2)  In the matter of ACS Government Solutions Group, Inc., B-282098.3, dated June 2, 1999, discussions with the protester were not meaningful where the record showed that the evaluators were concerned over the protester’s pricing methodology and the source selection official shared that concern, but the protester was not afforded an opportunity during discussions to explain its pricing strategy.  GAO quoted FAR 15.306(d)(1) which states that discussions must be meaningful, equitable, and not misleading (Du and Associates, Inc., B-280283.3).  “Discussions cannot be meaningful unless they lead an offeror into those weaknesses, excesses or deficiencies of its proposal that must be addressed in order for it to have a reasonable chance of being selected for award.”  3) In the third protest, Chemonics International, Inc., B-282555, July 23, 1999, the protester and awardee initially proposed comparable levels of effort for key personnel and, during discussions, the agency provided the awardee, but not the protester, with detailed advice regarding the importance of increasing the proposed levels of effort for those personnel, and also provided only the awardee the opportunity to submit multiple iterations of its proposal and to receive agency feedback on each iteration.  GAO quoted FAR 15.306(e) which provides that discussions may not be conducted in a manner which favors one offeror over another and ruled that the agency’s actions in this regard were particularly prejudicial in light of the contracting officer’s ultimate determination that the protester’s proposal was technically unacceptable due, in large part, to evaluation of the specific portions of its proposal that would likely have been affected if the agency had conducted discussions with that firm that were comparable to those conducted with the awardee.  4)  This last protest, OneSource Energy Services, Inc., B-283445, November 19, 1999, deals with a failure to conduct meaningful discussions where the agency unreasonably evaluated the protester’s staffing as unacceptable based upon a mechanical reliance on an undisclosed Government minimum staffing estimate where the protester proposed fewer than the Government’s estimate and the Government did not consider the protester’s technical approach.  In addition, the evaluators misinterpreted past performance information provided by a survey respondent and inappropriately downgraded the past performance assessment of the protester.

I looked at eleven protest results in the year 2000 concerning meaningful discussions.  This year two were sustained and nine were denied, so we’re getting better.  Out of the two that were sustained, the first case (Columbia Research Corporation, B-284157, February 28, 2000) dealt with an offeror that was excluded from the competitive range.  GAO found that the agency unreasonably excluded the protester’s proposal from the competitive range because there was no material distinction, from a technical standpoint, between it and the proposals determined to be in the competitive range, and the agency failed to consider the protester’s cost advantage when excluding the protester’s technically acceptable proposal from the competitive range.  The GAO recommended that the agency include the protester’s proposal in the competitive range and hold meaningful discussions with the offeror.  Oh, and of course, the agency was responsible for paying the protester’s costs associated with filing and pursuing its bid protest, including reasonable attorneys’ fees, since the protest was sustained.  In the second protest (CRAssociates, Inc., B-282075.3, March 15, 2000), the record evidenced numerous errors in the technical evaluations, compounded by a lack of meaningful discussions and mathematical errors in scoring the proposals that were detrimental to the protester.  These errors, in turn, were compounded by a cost/technical tradeoff rationale that was not properly substantiated.  In other words, it was not one individual shortcoming by itself that warranted sustaining the protest but, taken together, the cumulative effect of these shortcomings which called into question the reasonableness of the evaluation and the resulting award determination.

In the other nine GAO decisions, the contracting officers were found to have held meaningful discussions and I’ll just “quickly” summarize those findings for you.  In

B-283911.2, GAO found that the record showed that the protester was led into the areas in which the agency was concerned that its proposal needed amplification and improvement.  In B-284234.3 (this is an interesting one), the protester objected to the agency addressing the same concerns in the awardee’s proposal in two rounds of discussions.  The GAO explained in detail that the FAR 15 rewrite removed the restrictions concerning successive rounds of discussions.  The current FAR does not discourage agencies from resolving a given proposal weakness or deficiency by means of multiple rounds of discussions with an offeror.  It was the GAO opinion that the stated primary objective of discussions is to maximize the Government’s ability to obtain the best value.  The FAR language that provides for bargaining, consisting of persuasion, alteration of assumptions and positions, and give and take, arguably presupposes that there may be multiple discussions regarding an issue.  “Nothing in the regulation suggests that further discussions on an issue are impermissible simply because they may occur on separate occasions, over a period of time.”  Although this protest was denied by the GAO, there is more to the saga.  I had asked Mr. Jerry Lawler, Chief, Acquisition Law and Procurement Fraud Division, if he would please take a look at this article and let me know if he wanted me to add or change anything.  He informed me that this case was even more interesting than I had thought because after the GAO decision the contractor in this case, Dynacs Engineering Company, Inc., filed a protest at the Federal Court of Claims.  And, guess what?  The protest was sustained.  However, the basic principles stated above by the GAO were still valid.  The court did not disagree with the GAO position that the FAR Part 15 rewrite had eliminated certain limitations regarding the conduct of discussions and that the current FAR does not discourage agencies from resolving a given proposal weakness or deficiency by means of multiple rounds of discussions.  In addition, the court distinguished between “questions” and “clarifications” versus “weaknesses”.  The court held that it was proper for the agency to identify “weaknesses” during the second round of discussions that the agency had addressed only as “questions” or “clarifications” during the first round of discussions.  However, the court sustained the protest because the agency identified two “weaknesses” during the second round of discussions with the awardee that it also had identified as “weaknesses” during the first round, but the agency did not afford the protester a similar opportunity.  In other words, the agency did not re-identify to the protester weaknesses that the agency continued to believe were deficiencies in its proposal.  Hence, the agency had conducted unfair discussions.  So, the lesson learned is that we can have multiple rounds of discussions, but we need to be sure we treat all offerors equitably.

By the way, I’m still predominantly seeing the same basic language quoted in the year 2000 cases as was quoted in the 1998 cases stated above.  In B-284481.2, 

B-284617.3, B-285821, and B-285841, the agency was not obligated to afford all-encompassing discussions by “spoon-feeding” an offeror on every item that must be addressed to improve a proposal.  In these cases, the agencies reasonably led the protesters into the areas of their proposal with shortcomings that warranted amplification or clarification.  In that fourth one, B-285841, the GAO ruled that the agency conducted meaningful discussions with the protester concerning its low evaluated staffing levels in certain functional areas where the agency informed the protester of the agency’s concerns and of the amount by which the agency found the protester’s proposed staffing low in these areas.  In B-284684.2, the GAO denied the protest that alleged that the agency had improperly failed to advise the protester during discussions that its price was so high as to make award to the firm unlikely.  The contemporaneous record indicated that the agency determined that the proposed price was reasonable, realistic and complete based on the technical approach.  (I’d like to insert a personal opinion here if you don’t mind---I figure that’s my prerogative since I’m the author of this article, right?  I am a proponent of letting an offeror know when the proposal price is too high or too low in relation to the competition.  Most of what we do is service based and in many instances, an offeror has submitted a technical proposal in which they have either grossly underestimated or overestimated the required staffing for the mission requirements.  If the offeror’s technical proposal is off in the manning area, then his resultant price will also be out of the mainstream.  So, I definitely feel that the two are interrelated and that we owe it to the offeror to let him know so that he can remedy the situation and improve his chances for award.  This is distinguishable from an instance where the offeror has included an innovation that causes either a higher or lower cost than the norm.  In this case, since the innovation is integral to the offeror’s methodology, I would likely consider the deviated cost to be commensurate with the technical proposal and not contemplate issuance of any ENs on price.)

Now, on with the story.  In B-284854.2, the protest that discussions were not meaningful was denied where the record showed that the agency’s questions clearly indicated that certain proposed labor rates were considered too low, and identified the evaluators’ concerns that these rates could have an adverse impact on workforce retention.  I thought B-285355 was interesting because the GAO expounded a little more on meaningful discussions.  In this case, the protester alleged that he was misled into increasing his price which ultimately cost him the award.  The GAO stated, “It is a fundamental precept of negotiated procurement that discussions, when conducted, must be meaningful and must not prejudicially mislead offers.  Specifically, an agency may not, even inadvertently, mislead an offeror—through the framing of a discussion question or a response to a question—into responding in a manner that does not address the agency’s concerns;  misinform the offeror concerning a problem with its proposal; or misinform the offeror about the government’s requirements.”  Given that the contracting officer in this case informed the protester that the Government estimate might be out of date and that the protester’s pricing might be justified, and that she gave the protester the option of confirming or revising its pricing, the GAO felt that the protester’s decision to increase its final revised price to a level slightly higher than its original price could be attributed only to its exercise of its own business judgment, and not to any improper action on the agency’s part.

That’s it for the cases.  Hopefully, they give you some food for thought in your preparations for conducting meaningful discussions.  I figured the best way to end this article was to interview our clearance approving authority at HQ AETC/LGC, Mr. Ira Garrett, and get his opinion on what meaningful discussions mean to him.  The following is his insightful response with which I am in total accord.

We must make the offerors clearly aware of the weaknesses and deficiencies in their proposals and get concurrence from the offerors that they truly understand what the problems are.  We should hold discussions until we are able to resolve those issues.  We have to describe the magnitude of the problem so that the offerors completely understand the significance of the issues.  With the technical evaluators present, we should hold oral discussions with the offerors to clarify our written ENs.  We should then ask the offerors to explain to the technical evaluators what they plan to do to fix the problems.  If they are going down the wrong path, we can clarify the situation immediately.  Our goal is a mutual understanding between the Government and the offerors.

I couldn’t have said it any better myself.  If you follow Mr. Garrett’s advice you may be secure in the knowledge that you have indeed conducted meaningful discussions.
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