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1. Introduction:


Public Law 87-653, Truth in Negotiation Act (TINA) was promulgated some forty years ago to ensure that the Government has access to the same information as the contractor when determining a fair and reasonable price.  It is the vehicle by which the Contracting Officer may require the contractor to submit cost or pricing data when needed to support a price reasonableness determination. TINA and the related Federal Acquisition Regulation (FAR) are subject to change.  It is important that contracting personnel keep current with these changes and the latest policy.  In response to recent changes and questions from the field and industry, this guide serves to provide a review of existing TINA policy.  This guide does not create any new policy but is intended to be used for training and reference purposes. 

2.  TINA Requirements:


a. Pursuant to TINA, the Contracting Officer shall require an offeror to submit cost or pricing data when the procurement is expected to be valued over the current threshold level of $550,000.00.  The government should use every means possible to ascertain whether an offeror’s proposed price is fair and reasonable before requesting cost or pricing data pursuant to the requirements of TINA.  The Contracting Officer shall not require offerors to submit cost or pricing data when prices agreed upon are based on one of the following exceptions:  1) adequate price competition; 2) prices set by law or regulation; or 3) the acquisition of a commercial item or modification of a contract for a commercial item as defined in FAR 2.101.  If none of the exceptions apply, the Contracting Officer may request a waiver of the requirement to obtain cost or pricing data in accordance with FAR 15.403-1(c)(4).  In sole source situations where no exception applies, cost or pricing data is required because of the government’s inability to price the acquisition without such information.  While it requires considerable effort for contractors to provide cost or pricing data it is necessary when there is no competition or significant market forces.   


b. TINA and the FAR are clear that cost or pricing data is data that is, or will be, subject to certification.  Information, even cost element detail, which is not to be subject to certification, should be termed “cost information” or another such term.  The submission of cost or pricing data by a contractor should also be accompanied by a Certificate of Current Cost or Pricing Data in the format specified in Attachment A, certifying that to the best of the contractor’s knowledge and belief, the cost or pricing data are accurate, complete and current as of the date of agreement on price or, if applicable, an earlier date agreed upon between the parties that is as close as practicable to the date of agreement on price.  


c.  Cost or pricing data, defined in FAR 2.101, means all facts that, as of the date of price agreement or, if applicable, an earlier date agreed upon between the parties that is as close as practicable to the date of agreement on price, prudent buyers and sellers would reasonably expect to affect price negotiations significantly.  Cost or pricing data are factual, not judgmental, and are verifiable. While they do not indicate the accuracy of the prospective contractor's judgment about estimated future costs or projections, they do include the data forming the basis for that judgment. Cost or pricing data are more than historical accounting data; they are all the facts that can be reasonably expected to contribute to the soundness of estimates of future costs and to the validity of determinations of costs already incurred.  They also include, but are not limited to, such factors as:  1) vendor quotations; 2) nonrecurring costs; 3) information on changes in production methods and in production or purchasing volume; 4) data supporting projections of business prospects and objectives and related operations costs; 5) unit-cost trends such as those associated with labor efficiency; 6) make-or-buy decisions; 7) estimated resources to attain business goals; and 8) information on management decisions that could have a significant bearing on costs.  


d. Although TINA does not specify exactly what data must be submitted, many believe that the only format that is acceptable is a complete, detailed proposal with labor, material, other direct costs, indirect costs and profit.  While FAR 15.4 (Table 15-2) specifies a format that is to be used when cost or pricing data is required, FAR 15.403-5(b) allows the data submission to be tailored.  Contracting Officers should tailor their data requests to that information necessary to price the procurement.  Both the contractor and the government can save considerable effort by focusing data requirements on what is truly important. 


e. Another way to streamline data requests is to use tailored cut-off dates on the Certificate of Current Cost or Pricing Data.  The Certificate at FAR 15.406-2 states that a date earlier than the date of price agreement can be used.  This can mean that cut-off dates can be established for different kinds of data.  For example, the cut-off date for labor standards could be at the end of the previous month or, alternatively, a specific report of current labor standards could be referenced.  Clearly, the cost elements where cut-off dates are used should be stable and predictable during the period between the cut-off date and negotiation date.  To the extent that labor standards are unstable, their associated cost elements should be updated.  This is in contrast to vendor quotes which should be current as of the date of the completion of the negotiation.  Agreeing to a cut-off date for an entire proposal is not appropriate since many items, such as material or subcontracts, can change significantly during negotiation.  Finally, note that the wording in the Certificate (FAR 15.406-2(a)) has changed slightly to update the reference to the location of the definition of Cost or Pricing Data which is now found in FAR Part 2.  Be sure the current version is used. 

3.  TINA Exception Requirements:   

There are three exceptions to the requirement for the submission of certified cost or pricing data. They are: a) where adequate price competition exists, b) the price is set by law or regulation or, c) the acquisition is for a commercial item.  In addition to the exceptions, the Head of the Contracting Activity (HCA) (see 5301.601 for HCA authority) can grant a waiver to the requirement for submitting cost or pricing data.



a. Adequate Price Competition:  



(1) A proposed price is based on adequate price competition when two or more responsible offerors, competing independently, submit priced offers responsive to the government’s expressed requirement; award is made to an offeror whose proposal represents the best value where price is a substantial factor in a source selection; and there is no finding that the price of the otherwise successful offeror is unreasonable in comparison with current or recent prices for the same or similar items. (FAR 15.403-1(c)(1)(i)).



(2)  If adequate price competition is to be used as a basis for an exception from the requirement for obtaining cost or pricing data and as a basis for price reasonableness, there must be a realistic expectation of competition.  This expectation must be based on sound market research and knowledge of the procurement situation.  Just sending out a number of RFPs or receiving more than one offer does not, by itself, support the determination of adequate price competition.  There must be the assurance of real competition and the basis for that assurance must be clearly documented.  FAR 15.403-1(c)(1)(ii) states that adequate price competition can exist if  “There was a reasonable expectation, based on market research or other assessment, that two or more responsible offerors, competing independently, would submit priced offers in response to the solicitation's expressed requirement, even though only one offer is received from a responsible offeror.”  This type of competition can be a useful tool to expedite procurements, but the requirements of the FAR must be complied with completely.  Again, simply sending out several RFPs and, after receiving only one response, assuming that there was adequate price competition is not enough to ensure reasonable prices.  



First, the contracting officer must perform adequate market research to determine that the one-offer was based on real competition.  FAR 15.403-1(c)(1)(ii)(A) states:



Based on the offer received, the contracting officer can reasonably conclude that the offer was submitted with the expectation of competition, e.g., circumstances indicate that-

   
(1)  The offeror believed that at least one other offeror was capable of submitting a meaningful offer; and


(2) The offeror had no reason to believe that other potential offerors did not intend 

to submit an offer.”



    Second, the one-offer procurement must be approved by a level above the contracting officer (FAR 15.403-1(c)(1)(ii)(B)).  The approval level should be at the Senior Center Contracting Official (SCCO).  The review and approval must be performed before contract award and must address the areas above.    


(3) The contracting officer must review the market situation and make a determination that the conditions outlined above exist.  For example, if the sole offeror was the only holder of required patents or data, or if it were well known in the industry that the sole offeror’s competition was no longer in the business, then adequate price competition would not exist.  However, if, for example, the one offer received was consistent with other offers received when there was more than one offer and market research indicated one or more other sources exist in the market, then it would be reasonable to conclude that the sole offeror “believed” competition existed.  It would be appropriate to contact other offerors to determine why they did not submit a proposal.  While it is difficult to prove a negative or to know the intent of potential offerors who did not submit offers, the contracting officer must address the issue in the contract file as part of the pricing documentation.  



(4) According to FAR15.404-1(a)(2), where cost or pricing data is not required, the procurement is subject to price analysis to ensure that price is reasonable, especially in situations where only one offer was received.  In particular, any large increases in price from previous buys must be viewed skeptically and explained carefully.  Any of the proposal analysis techniques in FAR 15.404-1(a) may be used.  The price analysis techniques and determinations must be documented in the Price Negotiation Memorandum (PNM).  Also, it is important to avoid any language in the PNM that states there is, “an atmosphere of competition” or similar terms.  If such an “atmosphere” exists, the Contracting Officer must provide documentation and rationale to support the determination that adequate price competition exists. 



(5) FAR 15.403-1(c)(1)(iii) states that adequate price competition exists if price analysis demonstrates that the proposed price is reasonable in comparison with current or recent prices for the same or similar items that were based on adequate price competition.  This implies that a price can be determined reasonable when compared to previous prices but only when those prices were themselves established by adequate price competition.  The previous price(s) must be recent enough to be a logical basis for comparison.  Also, to utilize a previous price(s) for comparison purposes under this exception, the previous price(s) must have been determined reasonable based on adequate price competition. A prior price which was determined reasonable solely by comparison to another prior price is not a valid basis for comparison unless additional price analysis is performed to ensure that it is still a valid basis for comparison.  For example, if Lot 1 is based on adequate price competition, then an additional quantity, Lot 2, may be bought from the same source and considered to be based on adequate price competition after appropriate price analysis.  However, Lot 3 may not be priced using Lot 2 as the only basis without additional analysis further linking the Lot 3 price back to those original Lot 1 prices established by adequate price competition.   


       b. Law or Regulation:  

This exception is only intended to cover prices based on pronouncements in the form of periodic rulings, including judicial rulings, reviews, decisions, legislative enactments or similar actions of a government body sufficient to establish and set a price. (FAR 15.403-1 (c) (2)).  This refers to regulated utilities and similar entities.  GSA or Federal Supply Schedules do not contain prices set by law or regulation.  Also, items sold to regulated utilities are not subject to exception from the requirement for obtaining certified cost or pricing data.



c. Commercial Items:  




(1) A proposed price for the acquisition of an item which meets the definition of “commercial item” in FAR 2.101 is exempt from the requirement to submit certified cost or pricing data to the government.  A commercial item is an item, other than real property, that is of a type regularly used by the general public or by non-governmental entities for nongovernmental purposes, and sold, leased, or licensed to the general public.  It also includes any item that evolved from a commercial item through advances in technology or performance and that is not yet available in the commercial marketplace, but will be available in the commercial marketplace in time to satisfy the delivery requirements under a government solicitation.                           (FAR 15.403-1(c)(3)).  The determination that the commercial item exception applies is made by the contracting officer after consulting with technical personnel, performing market research and reviewing information provided by the contractor.  The contractor’s assertion that an item is commercial should not be accepted without market research and careful review.  The determination should be documented in the contract file.  




(2) Contracting Officers should understand that even under this exception they must make a determination that the price to the government is fair and reasonable and understand the basis of the price proposed before accepting it.  At a minimum, the Contracting Officer must use price analysis to determine whether the price is fair and reasonable whenever the Contracting Officer acquires a commercial item (15.404-1(b)).  The fact that a price is included in a catalog does not, of itself, make it fair and reasonable.  If the Contracting Officer cannot determine an offered price is fair and reasonable, even after obtaining additional information from sources other than the offeror, then the Contracting Officer must require the offeror to submit information other than cost or pricing data to support further analysis.  (15.403-(c)(1)).  




(3) When obtaining information from the offeror is necessary to support a price analysis under a commercial procurement, such information submitted by the offeror shall include, at a minimum, appropriate information on the prices at which the same or similar items have been sold previously and must be adequate for evaluating the reasonableness of the price.  This is a powerful tool that allows the Contracting Officer access to actual commercial sales information, discount practices and terms and conditions.  The Contracting Officer may be required by the contractor to agree to not disclose any of the information provided, especially the identity of other customers and their sales.  Signing such agreements may be a small price to pay to obtain information that can be very valuable for pricing purposes.  




(4) Gathering information is necessary to prepare for price negotiation with the offeror.  Negotiation is a commercial practice.  Negotiation must include other areas in addition to prices.  Factors such as delivery, warranty and financing should be part of the negotiation.  These must be considered together as part of a complete business deal and not resolved separately.  




(5) The Contracting Officer may be faced with a situation where the offeror refuses to provide information necessary to determine the reasonableness of the offered price.  After exhausting negotiation avenues, the contracting officer shall refer the determination to management, the HCA or designee, who will determine whether or not the acceptance of the proposed price is in the best interest of the government (FAR 15.403-3 (a)(4)).  The efforts to obtain the data will be documented in the PNM.  Contracting Officers are not authorized to award a contract unless they first determine the price to be fair and reasonable. Contracting offices should never attempt to resolve a situation with an unreasonable contractor without management support.

4. TINA Waiver:



a. FAR 15.403-1 (c) (4) authorizes the HCA, without delegation, to waive the requirement of TINA for contractors to submit certified cost or pricing data in support of a proposed contract price in exceptional cases.  Section 817 of the National Defense Authorization Act for Fiscal Year (FY) 2003 (The FY03 Authorization Act) directs that the HCA may only issue waivers upon a determination that: (i) the property or services being purchased by the government cannot be reasonably obtained without the grant of the waiver; (ii) the price can be determined reasonable without submission of cost or pricing data; and (iii) there are demonstrated benefits to granting the waiver.  The requirements of the FY03 Authorization Act do not affect the blanket waiver requirements established by the Department of Defense in the Defense Federal Acquisition Regulation Supplement (DFARS 215.404-1(c)(4)) for the Canadian Commercial Corporation and non-fee cost reimbursement contracts with non-profit organizations. 



b. In the past nearly all Air Force waivers were granted because the Contracting Officer was able to determine a reasonable price using price analysis.  In addition, the benefits of granting the waiver, usually saving proposal preparation time and cost, were justifiable.  This approach meets the requirements of stipulations (ii) and (iii) in the paragraph above.  However, stipulation (i) in the paragraph above places greater emphasis and possibly limitation on our ability to grant future waivers.  The stipulation states that the waiver will be granted only when it is clearly demonstrated that the item or service cannot reasonably be obtained without the waiver. Merely showing that the procurement will be streamlined by obtaining a waiver is not sufficient.  There must be compelling rationale and documentation that demonstrates that the item or service cannot be reasonably obtained without granting the waiver.  




c. A TINA waiver must be approved by the HCA, without delegation.  That means the HCA as defined in AFFARS 5301.601 must personally approve the waiver.  In addition to further defining the circumstances upon which a TINA waiver should be granted by the government, The FY03 Authorization Act mandates reporting of TINA waivers in excess of $15 million to Congress for any given fiscal year.  The FY03 Authorization Act further requires that the Report to Congress include all procurements in excess of $15 million in FY03, using an exception under FAR 15.403-1 (b) (3) where a commercial item determination was issued.   Details on processing a waiver are found on the HQ AFMC/PKP TINA Waiver Process web-page:  https://www.afmc-mil.wpafb.af.mil/HQ-AFMC/PK/pkp/pkpc/tina.htm. (If link does not work from this document, please copy website and paste in the url address on internet.)

5. Conclusion

The Truth in Negotiation Act (TINA) has changed significantly over the past few years.  Although the emphasis has changed and the exceptions have become more important, it is still law and must be followed.  TINA is a powerful tool that can, used properly, be a valuable tool to obtain reasonable prices.  If you need further guidance or clarification, please contact my action officer, Mr. Virgil Hertling at virgil.hertling@wpafb.af.mil or DSN 986-0446.

Attachment A – Certificate of Current Cost or Pricing Data.

Attachment A

Certificate of Current Cost or Pricing Data

This is to certify that, to the best of my knowledge and belief, the cost or pricing data (as defined in section 2.101 of the Federal Acquisition Regulation (FAR) and required under FAR subsection 15.403-4) submitted, either actually or by specific identification in writing, to the Contracting Officer or to the Contracting Officer's representative in support of ________* are accurate, complete, and current as of ________**. This certification includes the cost or pricing data supporting any advance agreements and forward pricing rate agreements between the offeror and the government that are part of the proposal. 

Firm ________________________________________ 

Signature ____________________________________ 

Name _______________________________________ 

Title ________________________________________ 

Date of execution*** ___________________________ 


* Identify the proposal, request for price adjustment, or other submission involved, giving the appropriate identifying number (e.g., RFP No.). 


**Insert the day, month, and year when price negotiations were concluded and price agreement was reached or, if applicable, an earlier date agreed upon between the parties that is as close as practicable to the date of agreement on price. 


*** Insert the day, month, and year of signing, which should be as close as practicable to the date when the price negotiations were concluded and the contract price was agreed to. 

(End of certificate) 
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