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LABOR NOTES

A newsletter for Contracting Personnel on Labor Law Requirements and Labor Relations

Monday Morning Quarterbacking
The U.S Department of Labor (DOL) may challenge a Contracting Officer’s determination of labor standards application during performance.  The Air Force Labor advisors will assist you in defending your determination to DOL.  If a CO’s applicability determination cannot be successfully defended, DOL may require retroactive incorporation of the correct labor standards into the contract.  Our advice for COs is to make the best informed decision you can, document the file, and call your Regional Air Force Labor Advisor if DOL questions your determination later.
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SERVICE CONTRACT ACT (SCA) NOTES

Our phone traffic indicates price adjustments are on the front burner at many contracting offices. If you are making a price adjustment for a contract with the new fringe benefit level of $2.15 per hour and/or wage increases here are some reminders:

#1  A price adjustment under FAR Clauses 52.222-43 or 52.222-44 is normally triggered by the incorporation of a new or revised wage determination into the contract. For option years, to facilitate price adjustments, wage and fringe benefit terms of a timely and valid collective bargaining agreement (CBA) may be incorporated by reference when the option is exercised, provided an SF98 request was submitted to DOL.  After the CO has incorporated the new or revised wage determination (or CBA terms) in the contract the contractor has thirty days to provide the CO with notification of the contract cost change. Extensions to the thirty-day requirement must be granted in writing at the discretion of the CO.  It is recommended the contractor’s request for such an extension also be in writing.

[image: image2.wmf]#2  The “Health & Welfare (H&W)” fringe benefit (currently $2.15 per hour) is paid on all hours compensated - up to a maximum of 40 hours per week.  Any adjustment for an H&W increase could include any combination of paid work, vacation, and holiday hours that do not exceed 40 hours/week.  Example:  If an employee worked 32 hours in a particular week and also received 16 hours holiday pay, 8 hours would be excluded in calculating an increased H&W adjustment

#3  The adjustment on overtime hours is generally limited to the straight time portion of the wage increase. Overtime hours are counted the same as non- overtime hours, and at the same rate. The contractor is responsible to manage its workforce and scheduling to avoid the use of overtime and the resulting mandatory overtime premiums. Requiring a contractor to work outside normal duty hours does not necessarily equate to overtime because employers have the flexibility to reschedule employee shifts as the need arises. When overtime premium pay is not avoidable, statutory overtime is due at time-and-one-half the regular rate of pay for all hours actually worked in excess of forty in a week.

#4 Most union agreements provide for “overtime” premiums for hours worked over eight in the day, on a holiday, or on a weekend.  This excessive overtime premium pay is NOT required by the Service Contract Act, the Fair Labor Standards Act, or the Contract Work Hours and Safety Standards Act. Therefore, these hours are adjustable at the regular rate, not the overtime premium rate. In cases where the premium hours are mandated by contract requirements, adjustment is limited to  time-and-one-half the regular rate of pay even if there is a collective bargaining agreement calling for double or triple time for those hours. 

#5 “Show Up”, or “Call Back” pay, may be required by individual CBAs and are adjustable only for the hours actually worked. Example:  An employee is called back from home to make an emergency repair. The entire job takes one hour. The contractor’s union agreement requires the contractor to pay for a minimum of four hours. Although, the contractor may be required, by the CBA, to pay for four hours, the only allowable adjustment to the contractor is for the one hour the employee actually worked. 

#6 Payment for benefits not required or enforceable under the Service Contract Act are not adjustable, even if required under a collective bargaining agreement. Examples of some of the types of benefits that are not adjustable under the FAR clause are employer reimbursements for meals, lodging, safety equipment, tools, uniforms, mileage, use of vehicle, school tuition or books.

#7 Some union agreements may require a contractor to pay a fixed amount per employee hour worked into a union “training fund”; such payments are generally not adjustable. For additional guidance contact your Regional Air Force Labor Advisor.

[image: image3.wmf]The SCA Price Adjustment Guide on the Labor Advisors web site provides additional information.

Other SCA Notes:

Notice of Award – For SCA-covered contracts that may exceed $25,000, FAR 22.1017 requires an SF99 “Notice of Award” to be sent to DOL only if the contract award is not reported to the Federal Procurement Data System (FPDS).  Since DD350 info is input to FPDS, submittal of an SF99 to DOL would only be necessary in rare very instances, if ever.
A contract to sell office supplies to the Government is not covered by the SCA even if the contractor is provided office and/or warehouse space at the base. This is also true for contracts to sell vehicle parts (COPARS), building materials (COCESS), etc.  SCA would apply to contracts to manage, issue, or inventory supplies already owned by the Government since they are principally for services.  Where the contract is a combination of managing Government resources and selling supplies, the CO must evaluate and determine which effort is the principal purpose of the contract. Contact your Labor Advisors if you have questions.   

DAVIS-BACON (DBA) NOTES


( It is the Contracting Officer’s responsibility to make a determination as to applicability of the DBA to a project.  If there is disagreement with the CO’s interpretation the Department of Labor (DOL) will review the matter. If DOL determines the Davis-Bacon Act applies to particular work, they will instruct the agency to apply the Act to the contract. Consult your Regional Air Force Labor Advisor immediately when you become aware that DOL is inquiring into work activity administered by your contracting office so that we can assist you in responding to DOL.

( Apprentices must work with a journeyman in the trade they are learning, and always in compliance with the ratio stated in the apprentice plan. The project supervisor or superintendent does not count unless they are themselves a journeyman in the trade. If there are not enough journeymen working on the site with the apprentices to stay “in ratio” on any particular day, the apprentice(s) that caused the ratio to be exceeded must be paid the full journeyman wage rate. Apprentices are paid a percentage of the journeyman rate according to their level of progress, but must be paid the full journeyman fringe benefit rate unless specified otherwise in the apprenticeship plan.  
    

( A laborer or mechanic may be paid a piece-rate basis, as long as they receive at least the equivalent of the required minimum DBA wage rates.  Payrolls must show the total number of hours worked daily and the total number of pieces installed daily in addition to the total hours and number of pieces installed for the week.  Overtime must be paid to piece-rate workers when they cross over forty hours worked in the workweek. This requirement may be met one of two ways. The contractor may pay time-and-one-half the piece rate for all pieces installed in the hours after forty or the contractor may pay an additional one-half  the employee’s average hourly wage rate for that week for the overtime hours. 

(((((((((((((((((((((
Subscriptions:  To receive Labor Notes by email, click here( subscribe.

To delete your subscription, click here( unsubscribe .
Suggestions:  Please let us know how we can improve Labor Notes or if you would like to see a subject covered for which we’re OPR (FAR Part 22 subjects).  Just call one of us or send an email (see “Labor Advisors Directory”, below).

Useful web sites for labor information:

AF Labor Advisors Homepage

Desktop Guide—SCA, DBA, EEO, Labor Relations.
AF SCA Price Adjustment Guide
http://www.safaq.hq.af.mil/contracting/laborstandards/
OFCCP pre-award registry:


" 

http://www.dol-esa.gov/preaward/ 


VETS-100 compliance, “VETS” is the validation code:

 http://vets100.cudenver.edu/vets100search.htm
DOL All Agency Memorandums (Guidance to Contracting Agencies):
 http://www.safaq.hq.af.mil/contracting/toolkit/part22/html/aam.html
Labor law posters:

http://www.dol.gov/osbp/sbrefa/poster/main.htm
 DOL regulations including Parts 4 and 5, and 541: 

  
http://www.dol.gov/esa/regs/cfr/whdcfr.htm
Construction Goals for Minorities and Women:


 http://www.safaq.hq.af.mil/contracting/laborstandards/eeo.htm
Air Force Labor Advisors Directory

Rick Beaman, Chief



Air Force Labor Advisors Office
Phone: DSN 425-7007


SAF/AQCK

Commercial : (703) 588-7007    

1060 Air Force Pentagon

DSN Fax:  425-7912    


Washington, D.C. 20330-1060








frederick.beaman@pentagon.af.mil
Jesus Pernas, Labor Advisor

 Eastern Region
Ruth Paauwe, Asst. Labor Advisor            1201 Edward H. White II ST. MS#7200






  

 
 MS#7200

Phone: DSN 854-6734


 Patrick AFB, FL 32925-3238

Commercial: (321) 494-6734                      jesus.pernas-giz@patrick.af.mil
DSN Fax: 854-2025



 ruth.paauwe@patrick.af.mil
Region Served: AL, CT, DE, FL, GA, MA, MD, ME, MI, NC, NH, NJ, NY, OH, PA, RI, SC, VA, VT, WV, EUROPE/ATLANTIC

Marshall Woodard, Labor Advisor

   Central Region
Frank Dean, Asst. Labor Advisor

   1050 East Stewart Avenue, Bldg 2025

Phone: DSN 834-2367


   Peterson AFB, CO 80914-9050

Commercial: (719) 556-2367/2383                marshall.woodard@cisf.af.mil


DSN Fax: 834-2382

    

    frank.dean@cisf.af.mil


Region Served: AR, CO, IN, IL, KS, KY, LA, MO, MS, NM, OK, TN, TX, WI, WY, CANADA

Jim Evans, Labor Advisor


     Western Region
 Phone: DSN 276-7711


     1031 California Blvd. Suite H 

Commercial : (805) 606-7711

     Vandenberg AFB, CA 93437-6256

DSN Fax: 276-4793                                         james.evans@vandenberg.af.mil
Region Served: AK, AZ, CA, HI, IA, ID, MN, MT, NE, ND, NV, OR, SD, UT, WA, PACIFIC
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