AIR FORCE LABOR ADVISORS OFFICE (SAF/AQCK)

AUGUST 2003

 LABOR NOTES

A Newsletter for Contracting Personnel on Labor Law Requirements and Industrial Relations

UNDOCUMENTED WORKERS FOUND WORKING ON AIR FORCE FACILITIES

The Air Force has received inquiries from several Members of Congress regarding new media articles concerning instances of undocumented workers, many with false identification, working for contractors on Air Force installations. The inquiries have questioned the quality of Air Force contracting oversight of these contracts.

While it is not Contracting’s responsibility to investigate and find undocumented workers, Contracting does have certain labor oversight responsibilities, especially under the Davis-Bacon Act (DBA).  Under DBA covered contacts, the FAR requires sufficient site visits and employee interviews to determine that the contractor is in compliance with the labor laws.  You are reminded to diligently perform these responsibilities.
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If you observe suspicious behavior at the jobsite, it should be reported to base security personnel. 

Service Contract Act (SCA) NOTES

( Reminder: Contracting personnel must complete the SF98, 

SF98a, and revised wage determination process every option, extension, annual anniversary date of start of performance (or biennial anniversary date in the case of biennial funding) for each contract subject to the Service Contract Act.

SCA Wage Determinations (WDs) may be obtained one of three ways:

1. WDOL Website: Use to obtain the standard Area WDs that list some 200 classifications covering most service tasks. An Informational SF98 and 98a, labeled "MOU”, must be completed and mailed to DOL within 30 days of incorporating the WD in a solicitation or contract. Be careful to select the WD with the correct Health & Welfare benefit. See the May 2003 Labor Notes or the WDOL Training at the Air Force Labor Advisors web site for complete instructions

2. DOL’s “E-98” Website,  www.dol-esa.gov/sf98:  

· Great for obtaining certain “Non-Standard” services such as Elevator Maintenance, Packing-Crating/Moving-Storage of household goods, off-base Food & Lodging, or other unique services requiring occupations excluded from the Area WD. 

· Useful for short-term contracts requiring 5 or fewer service employees whose work is not covered in the SCA Directory of Occupations. Because there are 5 or fewer service employees, DOL may determine not to issue a WD for the contract and will respond accordingly. Note that Contracting Officers do not have the authority to make this decision; they must have a response from DOL.

· DOL will automatically e-mail any updates/changes – no necessity to “monitor” WDOL for those pesky updates.  Be careful to check the “timeliness” (FAR 22.1012) of any revision before incorporating into the contract.

· Collective bargaining agreements (CBAs), in electronic form, including the signature page, may be submitted, in a two-step process. See more below. 

Here is a quick “walk- through” some of the idiosyncrasies of this system:

Page 1, SF 98:

· The DOL system electronically assigns a “notice #” in Block 1
· This system requires a date for an option in Block 3. If that does not apply to your procurement, use the current date, and enter the next day’s date in Block 4.

· Use the 8 digit WD number in Block 8b, i.e. 94-2079 should be entered as “1994-2079”.

· If you have all the pertinent CBAs in electronic form, this will be a two-part process.  Complete the e-98, stating in the “comments” section that a CBA applies to the employees and an electronic copy of the CBA is available, but the system doesn’t allow any means of attaching it. Submit the e-98 to DOL. DOL will e-mail a request for the electronic copy of the CBA.

Page 2, SF98a:

· To enter the work classifications needed click on the “select occupations” button in the upper left hand corner of the screen and follow the “pull down” menu.

· You can skip the “federally employed rate” in Block 14  – why waste your time!

· The Block 13 number can be a “ball park” estimate.

The Response: –

· This system is designed to be inter-active and should respond seconds after submittal.

· Always “double-click” on the WD number in the lower right hand corner of the form to open the WD.

· Print and/or save the WD before printing the SF-98.You will NOT be able to open the WD if you print the SF-98 first.

· Occasionally a “real person” will review the submittal. In that case, you should receive an e-mail response with attached files within a few days. (Some bases’ computer security may block the attached DOL files. The Labor Advisors are working with DOL to correct this.)

3. Mail an SF98 and 98a to DOL and wait for a response by mail. Use this method when the contractor employees have a collective bargaining agreement (CBA) and an electronic version is not available. The notice must be mailed at least 60 days before option exercise or solicitation issuance.  

An electronic version of the SF98/SF98a Form can be obtained at http://www.safaq.hq.af.mil/contracting/laborstandards/forms.htm You will need a serial number from a “hard copy”. SF98s can be ordered from the AF Publications Distribution Center,  www.e-publishing.af.mil

( SCA exemptions may be lost through contract consolidation:  When a contracting activity consolidates  service contracts, some of which may previously have been exempt under FAR 22.1003-3 and –4, the emption may longer apply and the entire new consolidated contract will be subject to SCA. 

Similarly, a service that might not pass the “principally for services, with service employees” test as a stand-alone contract may be covered by the SCA if consolidated into a larger SCA-covered contract. For example, recently a base operations support contractor was assessed back wages by the Department of Labor (DOL) for a subcontractor’s carpet-laying employees. Alone, the carpet contract may have been principally for the purchase of carpet rather than service, but performed as part of the base operations support contract, SCA applied to these employees. Consolidated solicitations should always be reviewed to determine whether SCA and/or Davis Bacon apply to the consolidated contract under the new circumstances.

( Concessionaire contracts are subject to the SCA except in very limited circumstances specified in Department of Labor Regulations at 29 CFR Part 4.133. This exemption applies primarily to contracts at National Parks for food and other services provided to the general public. Concessionaire contracts for providing food services at an Officer’s Club or similar services to military or civilian personnel are not exempt. 

( Overtime Requirements:  When negotiating contracts, be aware of the actual statutory overtime pay requirements. It could be less than you think. Federal law only obligates contractors to pay the half-time overtime premium when a particular employee works more than 40 hours in a week. In many situations, the contractor is able to manage the workforce so that little or no overtime obligation is incurred. For example, if the contractor must perform work outside the regular work day or work week, the contractor is free to reschedule workers, hire additional workers, or subcontract to avoid incurring overtime costs. 

( Labor Relations Guidance:  AFI 64-106 contains guidance regarding access of union representatives to Air Force installations, Air Force actions during contractor employee strikes or picketing, and Air Force policy with respect to contractor-union labor disputes.
DAVIS-BACON ACT (DBA) NOTES

( DBA WD Updates at Options - Effective only for contracts solicited on or after 21 December 2001, current DBA wage determination (WD) or WDs must be incorporated into DBA-covered contracts when options or extensions are exercised to extend the term of the contract.  Update only WD schedule(s) (‘Building’, ‘Highway’, etc.) already included in the contract.  Contract price adjustment (if any) is determined by which of three possible clauses was included with the solicitation and contract.  FAR does not require WD updates for existing contracts solicited prior to 21 Dec 2001.  However, a 1989 AF policy letter required WD updates in SABER contracts (since price is adjusted annually for labor and material).  (FAR 22.404-12, 22.407(e), (f), or (g))

( If an award is not made within ninety-days of bid opening, any modification to a general wage decision shall be effective unless an extension to the ninety-day period has been obtained from the Administrator of the Wage & Hour Division. Such an extension may only be requested by the Agency Head or his/her designee and must be accompanied by written factual support that such an extension is necessary. Reference FAR 22.404-6(b)(6)

( In solicitations and contracts for cost-reimbursement construction in excess of $2,000, the contractor may not be reimbursed for wages and or benefits above-and-beyond the minimums required by the applicable wage schedule unless the payment of the higher wages/benefits has been approved by the head of the contracting activity or a representative expressly designated for this purpose. Reference FAR 22.407(b) and FAR 52.222-16.

( Construction Goals for Minorities and Women: Goals for minorities are unchanged from “Appendix B-80” (1980) levels, and the nationwide goal for women is still 6.9%.  A list of “Minority goals for Air Force Bases in the U.S.” is posted on our website.
(((((((((((((((((((((
Subscriptions:  To receive Labor Notes by email, click here( subscribe.

To delete your subscription, click here( unsubscribe .
Suggestions:  Please let us know how we can improve Labor Notes or if you would like to see a subject covered for which we’re OPR (FAR Part 22 subjects).  Just call one of us or send an email (see “Labor Advisors Directory”, below).

Useful web sites for labor information:

AF Labor Advisors Homepage

Desktop Guides—SCA, DBA, EEO, Labor Relations.

AF SCA Price Adjustment Guide

http://www.safaq.hq.af.mil/contracting/laborstandards/
OFCCP pre-award registry:


" 

http://www.dol-esa.gov/preaward/ 


VETS-100 compliance, “VETS” is the validation code:

 http://vets100.cudenver.edu/vets100search.htm
DOL All Agency Memorandums (Guidance to Contracting Agencies):
 http://www.safaq.hq.af.mil/contracting/toolkit/part22/html/aam.html
Labor law posters:

http://www.dol.gov/osbp/sbrefa/poster/main.htm
DOL regulations including Parts 4 and 5, and 541: 

  
http://www.dol.gov/esa/regs/cfr/whdcfr.htm
Construction Goals for Minorities and Women:


 http://www.safaq.hq.af.mil/contracting/laborstandards/eeo.htm
Air Force Labor Advisors Directory

Rick Beaman, Chief



Air Force Labor Advisors Office
Phone: DSN 425-7007


SAF/AQCK

Commercial : (703) 588-7007    

1060 Air Force Pentagon

DSN Fax:  425-7912    


Washington, D.C. 20330-1060








frederick.beaman@pentagon.af.mil
Jesus Pernas, Labor Advisor

 Eastern Region
Ruth Paauwe, Asst. Labor Advisor            1201 Edward H. White II ST. 






  

           
 MS#7200

Phone: DSN 854-6734


 Patrick AFB, FL 32925-3238

Commercial: (321) 494-6734                      jesus.pernas-giz@patrick.af.mil
DSN Fax: 854-2025



 ruth.paauwe@patrick.af.mil
Region Served: AL, CT, DE, FL, GA, MA, MD, ME, MI, NC, NH, NJ, NY, OH, PA, RI, SC, VA, VT, WV, EUROPE/ATLANTIC

Marshall Woodard, Labor Advisor

   Central Region
Frank Dean, Asst. Labor Advisor

   1050 East Stewart Avenue, Bldg 2025

Phone: DSN 834-2367


   Peterson AFB, CO 80914-9050

Commercial: (719) 556-2367/2383                marshall.woodard@cisf.af.mil


DSN Fax: 834-2382

    

    frank.dean@cisf.af.mil


Region Served: AR, CO, IN, IL, KS, KY, LA, MO, MS, NM, OK, TN, TX, WI, WY, CANADA

Jim Evans, Labor Advisor


     Western Region
 Phone: DSN 276-7711


     1031 California Blvd. Suite H 

Commercial : (805) 606-7711

     Vandenberg AFB, CA 93437-6256

DSN Fax: 276-4793                                         james.evans@vandenberg.af.mil
Region Served: AK, AZ, CA, HI, IA, ID, MN, MT, NE, ND, NV, OR, SD, UT, WA, PACIFIC
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