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 “Contractor Logistics Support” Contracts (& Similar Requirements)

 Service Contract  Act??   Maybe…
     The following discussion is based on an email message sent to Major Commands/SOAs/DRUs by Rick Beaman (Chief, Air Force Labor Advisors) on 18 Jun 2004.
     The Air Force recently received an adverse decision regarding applicability of the Service Contract Act (SCA) to contracts for fleet maintenance and support.  The decision in this case may impact numerous future contracts and options under existing contracts.

     This litigation concerned an Air Force Logistics Center contract for “Contractor Logistics Support” of the C-21A aircraft.  Specifically, the Department of Labor (DOL) Administrative Review Board (ARB) decision agreed with an earlier determination by DOL’s Wage and Hour Division Administrator that the C-21A Aircraft CLS contract is "principally for services" and therefore subject to SCA provisions and wage determinations.   (Raytheon Aerospace, ARB Nos. 03-017 and 03-019 ARB May 21, 2004 Final Decision & Order)
     The decision provides valuable insight into DOL's thought process and guidelines in determining when and on what types of contracts the SCA would apply.  Therefore, it is recommended that each new contract or option for requirements for maintenance, remanufacturing, and supply be reviewed to determine the correct application (or non-application) of FAR Part 22 Labor Standards.  Each acquisition should be considered independently and the applicable labor standards should be applied based on the FAR Part 22 criteria.  This labor standards analysis is separate and distinct from other reviews on whether the contract is a "service" under FAR Part 37 or for other purposes such as performance based services acquisitions (PBSAs).   The results of these separate reviews are not always consistent—and there is no requirement that they be consistent, as long as determinations are supportable under the respective criteria.  

Implementation Guidance: 

Review the ARB decision (link, above) and related FAR guidance.  Then document your decision to include or exclude the SCA.  

In light of this recent ARB decision, Contracting Officers should review and become familiar with the “principally for services” criteria of that decision.  These additional insights along, with the standard application criteria found at FAR 22.1003-1, should allow a well-reasoned decision on whether or not the SCA must be applied to a particular procurement.

Finally, DOL has made it clear in both the Administrator’s Final Ruling and in the ARB Decision that much of the work required under the C-21A contract will continue to be exempt from the SCA and will be subject only to the Walsh-Healey Public Contracts Act (WH-PCA).  Much of this exempt work is performed by subcontractors who make “major modifications” to the aircraft and “remanufacture” aircraft components such as engines .  The exemption criteria for this work are found specifically at FAR Part 22.1003-6 and should be considered on a case-by-case basis.  Also parts, supplies, and aircraft components purchased from manufacturers or suppliers is subject to the WH-PCA, not SCA (FAR 22.1003-3(b)).  Therefore, it is recommended that the SCA clauses and the appropriate wage determinations be included with solicitations for new contracts and modified into existing contracts without further detailed instruction or comment on whether those provisions apply (or not) to subcontractors.  The Air Force responsibility is primarily to make those provisions required for the prime contractor.  The responsibility then shifts to the prime contractor to comply with the SCA provisions and the applicable wage determinations.  Whether or not those requirements are applied to any subcontractors will also be the responsibility of the prime contractor per FAR 52.222-41(l).  Since we do not have privity of contract to those subcontract agreements and do not know all the necessary details of the work and how it’s performed, these issues can only be properly decided by the prime contractor.

 As a reminder, if the determination is made that the SCA should be applicable, retroactive application is not required.  We believe this is consistent with both the Administrator's ruling and the ARB's determination that the changes would only be incorporated prospectively.
                 Applicability of labor laws
Service Contract Act ( SCA):  Requires minimum wages and fringe benefits for contracts in excess of $2,500  for which the principal purpose is the furnishing of  services in the U.S. through the use of service employees.   (FAR 22.1003)

Davis-Bacon Act (DBA):  Applies to contracts in excess of  $2,000 for “construction, alteration, and/or repair, including painting and decorating,  of public buildings or public works  in the U.S.”    (FAR 22.402(a).  DBA also applies to this type work under supply or service contracts if it will be “substantial and segregable”   (FAR, 22.402(b)).

Walsh-Healey Public Contracts Act (WHPCA) :  Applies to contracts  exceeding  $10,000 for the manufacture or furnishing of materials, supplies, articles, and equipment.   (FAR 22.603).

If you have a question about the applicability of any of the labor laws to a specific acquisition, contact your cognizant Air Force Labor Advisor.











· 
SERVICE CONTRACT ACT (SCA) NOTES

President Ronald Reagan Day of Mourning—Effect on Contractor Employees:
Administrative leave was granted to civil servants and military personnel by President Bush for this day. That action does not entitle non-union contractor employees working under an SCA wage determination to additional time off with pay. The employees are only entitled to the number of holidays required by the SCA wage determination that is in their contract. However, contractors with employees working under an SCA wage determination that is based on a Collective Bargaining Agreement (CBA) may be responsible for the additional leave if the CBA has language in it that requires the contractor to honor and recognize any additional leave granted to civil servants.  Contract price adjustment is not normally due for such additional days.
Minimum SCA requirements--  Employees who were required to work on the Day of Mourning are due only their regular compensation for the hours worked.  No payment is due contractor employees who were released from work by their employer unless they were allowed to use a vacation day, floating holiday, etc.  However, some contractors voluntarily compensated employees who were not required to work that day.   For further discussion, please contact your Regional Labor Advisor.
Offerors Are Responsible for Classification of Employees – Don’t be tempted to advise offerors or contractors as to which SCA WD classification(s) should apply. Only the Department of Labor (DOL) can enforce SCA, - therefore, only DOL can determine proper SCA classification with authority.  If you guess wrong, you could end up paying for the difference during performance (i.e. equitable adjustment).  But, you can question an offeror’s or contractor’s classification of employees if something appears out of line—without advising as to proper classification.  If offerors ask for guidance during the competition (as they often do), they should be referred first to the SCA Directory of Occupations and if they are still unsure they should seek guidance directly from DOL. 
Seniority Lists: An outgoing contractor is required to furnish a certified list of all service employees on the contractor’s and/or subcontractor’s payroll during the last month of the contract. The list must include each employee’s name and anniversary date of employment and must be provided to the Contracting Officer no later than ten days prior to contract completion.  The Contracting Officer provides a copy of the list to the successor contractor at the commencement of the new contract.  This list reliably informs the successor contractor of employee entitlement to vacation and other benefits based on length of service.  It is not to be used for bidding purposes, and the outgoing contractor cannot be required to submit the list any earlier than specified in the clause.  See FAR 22.1020 and 52.222-41(n).  Note that successor contractors are not required to hire the employees of the predecessor contractor even in cases where a CBA exists.
“Notification to Interested Parties Under Collective Bargaining Agreements” (FAR 22.1010) – This notice is required when contractor employees are represented by a union and must be sent to both the contractor AND union at least 30 days prior to the earliest procurement date (issuance of solicitation or option exercise or multiple year contract anniversary date).  Pertinent contract dates are furnished so that knowledgeable parties can determine the likely deadline for receipt of a CBA for the upcoming contract period.  If the notice is not sent, the Contracting Officer cannot enforce a deadline  for submission of CBA earlier than the day before start of the new contract year/period.




Moving and storage of household goods is considered a “non-standard” service; the “standard” area Wage Determination should not be used when procuring these services. The appropriate wage determinations for “non-standard” services are accessible through the WDOL.GOV website either by selecting the service from the “non-standard services” list, or through the E-98 process. 

· Service Contract Act (SCA) Threshold?  There is no dollar threshold for application of the SCA.  However, for contracts that  may exceed $2,500, the SCA-related clauses and wage determinations are required.  For concessionaire contracts. The $2,500 WD “trigger” is applied to the contractor’s estimated gross receipts, but is only necessary if the concessionaire may employ “service employees”.

   DAVIS-BACON ACT (DBA) NOTES

DBA WD Updates at Options - Effective only for contracts solicited on or after 21 December 2001, current DBA wage determination (WD) or WDs must be incorporated into DBA-covered contracts when options or extensions are exercised to extend the term of the contract.  Update only WD schedule(s) (‘Building’, ‘Highway’, etc.) already included in the contract.  Contract price adjustment (if any) is determined by which of three possible clauses was included with the solicitation and contract.  FAR does not require WD updates for existing contracts solicited prior to 21 Dec 2001.  However, a 1989 AF policy letter required WD updates in SABER contracts (since price is adjusted annually for labor and material).  (FAR 22.404-12, 22.407(e), (f), or (g))
Painting and/or refinishing gymnasium floors, tennis courts, handball courts, etc. is work covered by the Davis-Bacon Act (DBA)--not the Service Contract Act— if the project is expected to exceed the $2,000 threshold. The DBA was amended by Congress in 1935 to add painting and decorating and lower the threshold from $5,000 to $2,000 to reflect the lower value of those contracts.  Sandblasting, beadblasting, hydroblasting, scraping, sanding, etc. prior to application of paint, sealant, or other finish are also subject to DBA

Rubber Deposit removal from runways by hydroblasting, sandblasting, etc. is normally considered repair subject to DBA.  Contact your Regional Air Force Labor Advisor if removal will be performed by chemical means, as this may qualify for coverage under the Service Contract Act.
“Heavy” WDs cover most exterior “public works” that don’t fall under the Highway schedule.  As a catch-all, heavy WDs apply to a mixed bag of things like underground utility and communications lines, playground installation, fencing, detached carports, antennas not on or attached to a building, outdoor swimming pools and anything else that doesn’t fall under a Building, Residential, Highway, or other schedule for the area.  But—as with any WD—watch for excluded work in the description listed above the WD modification record.  Water and sewer line work is an example of work often excluded from the Heavy schedule and included in the Building schedule.  Or, there may be a separate Heavy WD for it or for other types of work, like water well drilling.
EQUAL EMPLOYMENT OPPORTUNITY (EEO) NOTES
Construction Goals for Minorities and Women: Goals for minorities are unchanged from “Appendix B-80” (1980) levels, and the nationwide goal for women is still 6.9%.  Minority goals for Air Force bases in the U.S. are now posted on our website.
EEO Complaints:  Written complaints alleging discrimination that may be based on race, color, religion, sex, or national origin must be referred immediately to the DOL-OFCCP Regional Office.  Additionally, the complainant must be notified of the referral in writing. (FAR 22.808)  There are similar procedures for complaints involving “Special Disabled and Vietnam Era Veterans” at FAR 22.1308/DFARS 222.1306, and for “Employment of Workers with Disabilities” at FAR 22.1406/DFARS 222.1406





· 
· 
Subscriptions:  To receive Labor Notes by email--  

  Click  ► subscribe.  Click  ► unsubscribe to delete your subscription.
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   Suggestions:  Please let us know how we can improve Labor Notes or if you would like to see a subject covered for which we’re OPR (FAR Part 22 subjects and AFI 64-106).  Just call one of us or send an email (see “Labor Advisors Directory”, below).
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   Useful web sites for labor information:
AF Labor Advisors Homepage--Desktop Guides for SCA, DBA, EEO, and Labor Relations; AF Price Adjustment Guide for SCA price adjustments, newsletter archive, more:

http://www.safaq.hq.af.mil/contracting/laborstandards/
WDOL.GOV—Obtain SCA and DBA Wage Determinations:

http://www.wdol.gov/
Library at WDOL.GOV – A wealth of info and links  

http://www.wdol.gov/library.html
Hill FARSite (Part 22):

http://farsite.hill.af.mil/reghtml/regs/far2afmcfars/fardfars/far/22.htm
DOL’s ARB Decision re Raytheon Aerospace, ARB Nos. 03-017 and 03-019 (ARB May 21, 2004) (Final Decision & Order)   (SCA Application to “Contractor Logistics Support” contracts)
http://www.oalj.dol.gov/public/dba/decsn/03_017.htm
Child Labor Law –  Federal Rules

http://www.dol.gov/elaws/esa/flsa/docs/haznonag.asp
OFCCP pre-award registry:


" 

http://www.dol-esa.gov/preaward/


VETS-100 compliance, “VETS” is your validation code:

http://vets100.cudenver.edu/vets100search.htm
DOL All Agency Memorandums (Guidance to Contracting Agencies):
 http://www.wdol.gov/aam.html
Labor law posters:

http://www.dol.gov/osbp/sbrefa/poster/main.htm
DOL regulations including Parts 4 and 5, and 541:

http://www.dol.gov/esa/regs/cfr/whdcfr.htm
EEO Construction Goals for Minorities and Women (AF Bases):

 http://www.safaq.hq.af.mil/contracting/laborstandards/eeo.htm
FedBizOpps:
http://www.fedbizopps.gov/

[image: image3.wmf] 

  Air Force Labor Advisors Directory
Rick Beaman, Chief


Air Force Labor Advisors Office
Phone: DSN 425-7007


SAF/AQC

Commercial : (703) 588-7007    

1060 Air Force Pentagon

DSN Fax:  425-7912    


Washington, D.C. 20330-1060








fredrick.beaman@pentagon.af.mil
Jesus Pernas, Labor Advisor

 Eastern Region
Ruth Paauwe, Asst. Labor Advisor        1201 Edward H. White II ST. 






  

  MS#7200

Phone: DSN 854-6734


  Patrick AFB, FL 32925-3238

Commercial: (321) 494-6734                       jesus.pernas-giz@patrick.af.mil
DSN Fax: 854-2025



 ruth.paauwe@patrick.af.mil
Region Served: AL, CT, DE, FL, GA, MA, MD, ME, MI, NC, NH, NJ, NY, OH, PA, RI, SC, VA, VT, WV, EUROPE/ATLANTIC

Frank Dean, Labor Advisor           
  Central Region







  1050 East Stewart Avenue, Bldg 2025

Phone: DSN 834-2367/2383

   
   Peterson AFB, CO 80914-9050

Commercial: (719) 556-2367/2383                

DSN Fax: 834-2382

    

    frank.dean@cisf.af.mil


Region Served: AR, CO, IN, IL, KS, KY, LA, MO, MS, NM, OK, TN, TX, WI, WY, CANADA

Jim Evans, Labor Advisor


     Western Region
Ward Graham, Asst. Labor Advisor
     1031 California Blvd. Suite H
Phone: DSN 276-7711 & 12


      Vandenberg AFB, CA 93437-6256
Commercial : (805) 606-7711 & 12

      james.evans@vandenberg.af.mil
DSN Fax: 276-4793                                          ward.graham@vandenberg.af.mil 
Region Served: AK, AZ, CA, HI, IA, ID, MN, MT, NE, ND, NV, OR, SD, UT, WA, PACIFIC
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