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Preaward Clearance (Non-construction $10 Mil & Up)

An Equal Employment Opportunity (EEO) preaward clearance must be requested and obtained prior to award unless the specific proposed contractor is listed in the on-line Preaward Clearance Registry, the  projected award date is within 24 months of the “Notice of Compliance” completion date in the registry, and the Contracting Officer documents these facts in the contract file.  (FAR 22.805(a)(4))

SERVICE CONTRACT ACT

☺ It is the contractor’s responsibility to properly “classify”  its workforce under SCA Wage Determinations.  Contracting personnel should NOT become involved in advising or requiring the contractor to use any specific SCA classification.  If the Air Force  “sanctions” a specific classification that is later challenged by the Department of Labor (DOL), the contractor will likely have a solid “equitable adjustment” entitlement (claiming it relied on our “special knowledge”). On the other hand, if the contractor errors when independently classifying its workers, the liability remains solely with the contractor. This is one area where contracting personnel should remain an interested “observer”.  If you believe you must get involved in a “classification” issue – consult with your Regional Labor Advisor.

If a contractor asks “what classification should I use?”, refer them to the solicitation/contract wage determination and the SCA Directory of Occupations (A link to the Directory can be found on the Labor Advisors web site under “Labor Standards Information” – Service Contract Act.  If the contractor still has questions, suggest they contact the regional office of the Department of Labor, Wage and Hour Division; DOL is the enforcing authority on the issue. 

((((((((((((
FAR 22.1007 and the Service Contract Act regulations require that a new SF-98 and 98a be submitted and a new Wage Determination incorporated into each new option or extension of a contract. 
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Three ways to obtain a Wage Determination:

1.  The Wage Determination On-Line (WDOL) program can be used to download the wage determination.  (Information on training and authorization to use the WDOL program, as well as link to the SCA Wage Determinations is on the AF Labor Advisors web site. 

· Within 30 days, send DOL a copy of the SF98/98a (with MOU entered in Block 1) for informational purposes (Note: they will not respond – you already have the wage determination). 

· When you use this process, you must check for any revision to the wage determination up to the applicable deadline.  

2. The experimental electronic SF98 is on the Department of Labor web site at www.dol-esa.gov/sf98. This process provides relatively quick access to some of the unique wage determinations, such as elevator maintenance.  DOL responds either immediately on-line OR by e-mail within a few days. If you do not receive a response within 3 to 5 days, contact your Labor Advisors.

· Save/print the electronic copy of the wage determination as soon as DOL issues it – you may not be able to access it later.

· DOL may e-mail any subsequent revisions of the WD issued in response to your request. Include them in the contract if they are timely, but do NOT implement any revisions received after the applicable deadline. 
·  Be careful to select the appropriate type of service; the wrong selection will get you the wrong wage determination. “Food and Lodging” and “Moving and Storage” services have unique wage determinations. “Food and Lodging” refers to off-base hotel and restaurant services. Dining hall/mess attendant services should be entered as “other”. “Moving and Storage” refers to packing, crating, moving and storage of household goods (HHG). It does not include on-base moving and warehousing of office furniture and non-HHG items, to which the general area WD applies.  

3. Mail an SF98 and 98a to DOL and wait for a response by mail. This method must be used when any of the contractor employees have a collective bargaining agreement (CBA); the notice must be mailed at least 60 days before option exercise or solicitation issuance.
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 Deadlines for receipt of a revision to a wage determination, including a wage determination based on a CBA, are stated in FAR 22.1012. Any revision to the wage determination received up to the date of award, exercise of option, or extension of the contract is effective.  However, if performance begins more than 30 days after award, revisions received up to 10 days prior to the start of performance are effective.
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DAVIS-BACON ACT NOTES

The Government can be sued for unsafe conditions on a  construction project.  
The Contract Work Hours and Safety Standards Act is a labor statute often misunderstood by contracting personnel. In addition to setting overtime-premium requirements for many contractor employees, the Act prohibits hazardous or unsanitary working conditions on federally financed construction projects in excess of $100,000.

Recently a federal court ruled that the Federal Government may be sued by contractor employees under the Federal Tort Claims Act if the contracting agency fails to conduct regular safety inspections at a construction site. According to the court, the Government was negligent because it failed to comply with and enforce the safety requirements in its own contract. As a result the Government lost the protection from such suits granted by the Federal Tort Claims Act. The ruling allows the contracting agency to be sued for damages suffered by a contractor employee who was injured on the job while working in unsafe conditions.

The ruling reinforces the need for frequent site visits by contracting personnel and the importance of insisting on prompt correction when safety problems are noted. Even more important than the potential liability are the lives that may be saved by your vigilance.
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Superintendents or foremen whose primary duty is management of the project or the supervision of other workers, and who are paid a salary over $250/week are exempt from the requirements of the Davis-Bacon Act. However, supervisory personnel who spend more than 20% of their weekly work hours performing mechanic or laborer work on the project must average the required prevailing wage for the time spent doing DB covered work. Additionally, their daily work hours and weekly totals must be recorded on the payrolls. Reference FAR 22.401 (c) and (d). 
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Volunteers on Government Contracts 

The services of  “volunteers” are not allowed if they serve to assist or benefit a contractor in the performance of any part of its contract. Any "volunteer"  who performs any such work must be paid the applicable wages and benefits.  Examples of improper “volunteer” activities:

1) A contractor who is paid by the Government to provide library services is not allowed to use volunteers to assist with the library services it is paid to provide.

2) A contractor operating a tour concession for the Government is not allowed to use volunteers as tour guides.

3) A grounds maintenance contractor who is paid to keep a stretch of beach clean is not allowed to use volunteer labor to keep the beach clean.

Kimberly Hussey Departs Labor Advisors Western Region

Kim Hussey has accepted a position as labor advisor with the Naval Facilities and Engineering Command (NAVFAC) at the Navy Yard in Washington DC. We wish her well in her new job. We have lost a valued team member, but we will continue to use her as a resource when we work common labor issues.    

Subscriptions:  To receive Labor Notes by email, click here( subscribe.

To delete your subscription, click here( unsubscribe .
Suggestions:  Please let us know how we can improve Labor Notes or if you would like to see a subject covered for which we’re OPR (FAR Part 22 subjects).  Just call one of us or send an email (see “Labor Advisors Directory”, below).

Useful web sites for labor information:

AF Labor Advisors Homepage

http://www.safaq.hq.af.mil/contracting/laborstandards/

Desktop Guide—SCA, DBA, EEO, Labor Relations.
   
AF SCA Price Adjustment Guide.
OFCCP pre-award registry:

http://www.dol-esa.gov/preaward/


VETS-100 compliance, “VETS” is the validation code:

 http://vets100.cudenver.edu/vets100search.htm
DOL All Agency Memorandums (Guidance to Contracting Agencies):
 http://www.safaq.hq.af.mil/contracting/toolkit/part22/html/aam.html
Labor law posters:

http://www.dol.gov/osbp/sbrefa/poster/main.htm
   
DOL regulations including Parts 4 and 5, and 541: 

  
http://www.dol.gov/esa/regs/cfr/whdcfr.htm
Construction Goals for Minorities and Women:


 http://www.safaq.hq.af.mil/contracting/laborstandards/eeo.htm
Air Force Labor Advisors Directory

Rick Beaman, Chief




Air Force Labor Advisors Office
Phone: DSN 425-7007




SAF/AQCK

Commercial : (703) 588-7007    
1060 Air Force Pentagon

DSN Fax:  425-7912    
Washington, D.C. 20330-1060








      E-mail: frederick.beaman@pentagon.af.mil
Jesus Pernas, Labor Advisor

                      Eastern Region
Ruth Paauwe, Asst. Labor Advisor              

 1201 Edward H. White II ST. MS#7200

Phone: DSN 854-6734




 Patrick AFB, FL 32925-3238

Commercial: (321) 494-6734                        

 E-mail:  jesus.pernas-giz@patrick.af.mil
DSN Fax: 854-2025




 E-mail:  ruth.paauwe@patrick.af.mil
  

Region Served: AL, CT, DE, FL, GA, MA, MD, ME, MI, NC, NH, NJ, NY, OH, PA, RI, SC, VA, VT, WV, EUROPE/ATLANTIC

Marshall Woodard, Labor Advisor


Central Region
Frank Dean, Asst. Labor Advisor


1050 East Stewart Avenue, Bldg 2025

Phone: DSN 834-2367




 Peterson AFB, CO 80914-9050

Commercial: (719) 556-2367/2383                              E-mail: marshall.woodard@cisf.af.mil
DSN Fax: 834-2382                                                     E-mail: frank.dean@cisf.af.mil
Region Served: AR, CO, IN, IL, KS, KY, LA, MO, MS, NM, OK, TN, TX, WI, WY, CANADA

Jim Evans, Labor Advisor



Western Region
 Phone: DSN 276-7711




1031 California Blvd. Suite H 

Commercial : (805) 606-7711



Vandenberg
 AFB, CA 93437-6256

DSN Fax: 276-4793                                                    E-mail: james.evans@vandenberg.af.mil
Region Served: AK, AZ, CA, HI, IA, ID, MN, MT, NE, ND, NV, OR, SD, UT, WA, PACIFIC
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