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      SERVICE CONTRACT ACT (SCA) NOTES

SCA PRICE ADJUSTMENT ALERT!
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Contractors that employ union-represented workers on SCA covered service contracts submit collective bargaining agreements (CBAs) to the Air Force to use for Service Contract wage determination purposes.  In accordance with the SCA Price Adjustment clause, FAR 52.222-43 contractors are entitled to price adjustments based on increased wage and fringe benefit rates negotiated into these agreements, but only to the extent that those “economic terms” are required by SCA .  Recently, several contractors have “negotiated” health care benefits that do not state the cost of providing the benefit.  Instead, the CBA contains language such as “Group Insurance is provided to all full-time employees under Plan A.”  The cost of providing such benefits is not listed; that information generally arrives later in the form of a “supplemental” SCA price adjustment proposal.  Such proposals -- based on this “blank check” method of negotiation -- are NOT properly reimbursable under the SCA Price Adjustment clause.  On such CBA provisions, DOL rules make last year’s cost of providing similar benefits the minimum required for the new period of performance.  Since last year’s cost was the baseline, the “difference” in such cases will always be ZERO.  If you have such a CBA provision and subsequent SCA Price Adjustment proposal from the contractor, we recommend you get assistance from your assigned Regional Air Force  Labor Advisors Office.  Note – several of these proposals have amounted to 6 and 7 figures (before the decimal point)!   
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 Disposition of contract funds withheld by letter from the  the Department of Labor Wage and Hour Division.

Recently a question on this issue held up wage payments to employees for nine months while the DOL letter languished in a contracting office. The official direction regarding disposition of contract funds comes in the form of a letter from the designated DOL official, no lower than the Assistant Regional Administrator, US Department of Labor, Wage and Hour Division (FAR 22.1022).

When DOL conducts an investigation of a contractor under either the Service Contract or Davis-Bacon Acts, DOL has the authority to issue a “withholding letter” to the contracting agency temporarily barring payment of the stated amount of funds due under the contract. When the case is concluded, DOL has the authority to direct the disposition of those funds. Some or all of the funds may be released, the contractor may authorize the transfer of funds to DOL for disbursement, or a court order may give DOL the authority to receive and disburse the funds. The contracting officer must comply with this direction from DOL, and should do so timely. Employees may have already waited several years for these wages. If you have any questions regarding a DOL withholding or transfer of funds letter, contact your  assigned Regional Air Force Labor Advisor.
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Effective date of initial CBA: If a contractor enters into a “first                                                                                        time” collective bargaining agreement (CBA) that is not effective               until the start of the next contract, option, or extension period, the CBA is not valid for SCA purposes for the contracting period in question. To create a valid predecessor/successor relationship for SCA purposes a CBA must take effect sometime during the preceding contract period (base period, option, extension)
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 There is no statutory authority that permits the retroactive incorporation of a revised SCA wage determination in a closed, or on-going contracting period if the Contracting Agency has met the timeliness requirements of FAR 22.1012 and 29 CFR Part 4.5.
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 Outgoing contractors are required to pay out all earned - but unused - vacation time by their service employees during their tenure on the contract.  The full vacation amount is owed to an employee on the anniversary date of their employment on the contract. The contractor on board when the anniversary date rolls around is the one responsible for full payment to the employee. Reference 29 CFR Part 4.173. The payment of vacation hours for service employees working under a CBA is governed by the terms and conditions of that CBA.
DAVIS-BACON ACT (DBA) NOTES
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 The fact that the Service Contract Act area wage determination rates are higher than the appropriate DBA wage decision rates for the locality does not waive the DBA requirements. FAR 22.4 requires the Contracting Officer to insert the DBA clauses in contracts in excess of $2,000 for construction and incorporate the appropriate wage decision in solicitations.

[image: image12.wmf]Failure to incorporate the proper DBA wage decision does not eliminate DBA applicability to the contract, or enforcement responsibilities. However, it is problematic for a number for reasons. First, it violates the law.  The contractor is deprived of his legal right to pay lower wages where appropriate and contracting agency is deprived of savings from possible efficiencies permitted by appropriate lower wages. The application of the price adjustment clauses for SCA and DBA become skewed, making adjustment very difficult to justify, because the work is not properly identified. Inclusion of the proper DBA wage decision only sets the bottom line for wages; it does not prohibit contractors from paying more.
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 The Contracting Officer has the initial responsibility to determine the proper labor statute that applies to a contract. The Department of Labor is the next official authority to make labor law coverage determinations if there is disagreement with the Contracting Officer’s original interpretation.
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 By Air Force policy, copies of certified payrolls may be made available in response to a FOIA request, provided that all personal identifying information has been redacted.
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 Flagmen and/or individuals who set up traffic cones and other types of temporary traffic control devices at the job site are considered laborers and mechanics by DOL and must be paid the applicable rates.
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Subscriptions:  To receive Labor Notes by email, click here( subscribe.

To delete your subscription, click here( unsubscribe .
Suggestions:  Please let us know how we can improve Labor Notes or if you would like to see a subject covered for which we’re OPR (FAR Part 22 subjects).  Just call one of us or send an email (see “Labor Advisors Directory”, below).

Useful web sites for labor information:

AF Labor Advisors Homepage

Desktop Guides—SCA, DBA, EEO, Labor Relations.
AF SCA Price Adjustment Guide
http://www.safaq.hq.af.mil/contracting/laborstandards/
OFCCP pre-award registry:


" 

http://www.dol-esa.gov/preaward/ 


VETS-100 compliance, “VETS” is the validation code:

 http://vets100.cudenver.edu/vets100search.htm
DOL All Agency Memorandums (Guidance to Contracting Agencies):
 http://www.safaq.hq.af.mil/contracting/toolkit/part22/html/aam.html
Labor law posters:

http://www.dol.gov/osbp/sbrefa/poster/main.htm
DOL regulations including Parts 4 and 5, and 541: 

  
http://www.dol.gov/esa/regs/cfr/whdcfr.htm
Construction Goals for Minorities and Women:


 http://www.safaq.hq.af.mil/contracting/laborstandards/eeo.htm
Air Force Labor Advisors Directory

Rick Beaman, Chief



Air Force Labor Advisors Office
Phone: DSN 425-7007


SAF/AQCK

Commercial : (703) 588-7007    

1060 Air Force Pentagon

DSN Fax:  425-7912    


Washington, D.C. 20330-1060








frederick.beaman@pentagon.af.mil
Jesus Pernas, Labor Advisor

 Eastern Region
Ruth Paauwe, Asst. Labor Advisor            1201 Edward H. White II ST. 






  

           
 MS#7200

Phone: DSN 854-6734


 Patrick AFB, FL 32925-3238

Commercial: (321) 494-6734                      jesus.pernas-giz@patrick.af.mil
DSN Fax: 854-2025



 ruth.paauwe@patrick.af.mil
Region Served: AL, CT, DE, FL, GA, MA, MD, ME, MI, NC, NH, NJ, NY, OH, PA, RI, SC, VA, VT, WV, EUROPE/ATLANTIC

Marshall Woodard, Labor Advisor

   Central Region
Frank Dean, Asst. Labor Advisor

   1050 East Stewart Avenue, Bldg 2025

Phone: DSN 834-2367


   Peterson AFB, CO 80914-9050

Commercial: (719) 556-2367/2383                marshall.woodard@cisf.af.mil


DSN Fax: 834-2382

    

    frank.dean@cisf.af.mil


Region Served: AR, CO, IN, IL, KS, KY, LA, MO, MS, NM, OK, TN, TX, WI, WY, CANADA

Jim Evans, Labor Advisor


     Western Region
 Phone: DSN 276-7711


     1031 California Blvd. Suite H 

Commercial : (805) 606-7711

     Vandenberg AFB, CA 93437-6256

DSN Fax: 276-4793                                         james.evans@vandenberg.af.mil
Region Served: AK, AZ, CA, HI, IA, ID, MN, MT, NE, ND, NV, OR, SD, UT, WA, PACIFIC
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