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Javits-Wagner-O’Day Act (JWOD) Service Contracts

JWOD service contracts are 
somewhat unique in that they are negotiated between the Contracting Agency and a Nonprofit Agency (NPA) with the assistance of a Central Nonprofit Agency (CNA), either the National Industries for the Blind (NIB) or NISH, neither one of which is a Federal Government agency.  The negotiated price for the goods or services is submitted by the CNA to the Committee for Purchase from People who are Blind or Severely Disabled (the Committee).  Absent a dispute, the Committee authorizes the contract price, called the “Fair Market Price”, which consists of a “Base Price” year and “Follow-On Years”. This corresponds to the base period of a contract and options.  Previously, Nonprofit Agencies were required by the Committee to present their proposed prices using forms and directions contained in JWOD “Pricing Memorandum Number 3’’ (PR-3) issued in 1995.

In June 2002, this changed as the Committee issued a new Pricing Memorandum Number 3 (PR-3), effective 30 June 2002. The previous pricing direction, old Pricing Memorandum Number 3, was renamed Pricing Memorandum Number 6 (PR-6). The new guidance was written in order to reflect commercial practices and introduce the concept of fair and reasonable market pricing into JWOD contracts.   Pricing Memorandum Number 3 (PR-3), effective 30 June 2002, applies to all “base price” negotiations that commenced on or after 30 June 2002.  Although it is not mandatory for contracts awarded prior to 30 June 2002 and in the midst of their “Follow-On Years,” its use is highly encouraged.  If the contracting activity and non-profit agency agree, contracts awarded prior to 30 June 2002 may continue pricing follow-on year agreements under PR-6 until those contracts expire.

New PR-3 is mandatory for price negotiations that commence on or after 30 June 2002 and lead to the establishment of a new base price recommendation.  It is absolutely critical to establish a methodology for adjusting “Follow-On-Year” prices when negotiating the initial contract.  PR-3 states:  “It is essential that agreement be reached on clear and comprehensive rules for Follow-On Year Pricing”.  The procedures and allowable price changes must be specified in the contract. These are usually fixed price contracts containing the Service Contract Act (SCA) price adjustment clause in FAR 52.222-43 specifically limiting the costs reimbursable due to a change in the contract wage determination.

To avoid disputes over price adjustments in fixed price contracts, adjustments to Follow-On Year prices due to changes in the wage determination should be done in accordance with the SCA price adjustment clause in FAR 52.222-43.  Any adjustment to pay for exempt supervisory personnel and CNA fee would fall under PR-3.

Under this new PR-3, JWOD contractors must plan their proposal accordingly. For example, they cannot expect adjustment for wage and benefit increases for exempt supervisory personnel under FAR 52.222-43.  Should the contracting office and the contractor choose to agree on additional adjustments, this should be separately specified in the contract to avoid disputes later.  Nonprofit Agency contractors are being familiarized with this aspect of PR-3 by NISH training on the new process.

For existing JWOD contracts that contain FAR clause 52.222-43, but are not yet subject to the new PR-3, adjustments to the established “Follow-On Year” contract price due to a revised wage determination should be limited to the items specified in the clause. Other adjustments to the “Follow-On Year” price need justification other than 52.222-43.

Two of the more common issues in adjustments to “Follow-On Year” prices relate to conformance of the wage rate for  “lead” employees and  establishment of actual hours worked versus proposed hours as a basis for the adjustment.  The NPA has an obligation to provide records (such as payrolls) to allow the Contracting Officer to verify the proposed increases.

Procedures for resolving price and price-related disputes between the parties in the exercise and administration of JWOD are contained in Operations Memorandum Number 19, dated 16 April 2001.
As with any pricing issue, the Contracting Officer should consult their organization or MAJCOM pricing experts to determine allowability of increases and the specific price adjustment procedures to be included in the contract.

Source documents:

CFR Title 41 section 46-48c, The Act

CFR Title 41 Chapter 51-5.5 Prices, regulatory authority

Policy:

JWOD Committee Operations Memorandum No. 19

(Issued 16 April, 2001)

JWOD Committee Pricing Memorandum No. 3

(Effective 30 June, 2002) (Issued 21 June, 2002)

JWOD Committee Pricing Memorandum No. 6

(Issued 9 November, 2001)

FAR  Subpart 8.7 ACQUISITION FROM NONPROFIT AGENCIES

EMPLOYING PEOPLE WHO ARE BLIND OR SEVERELY

DISABLED

FAR Subpart 8.707 Prices

FAR Subpart 52.222-43
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SERVICE CONTRACT ACT NOTES      

SCA Maintenance vs. DBA Repair

The Service Contract Act (SCA) applies to routine, regularly recurring maintenance of public works, public buildings and building systems (electrical, plumbing, HVAC, fire suppression, etc.).  Construction, alteration, repair, or painting of these works, buildings, and systems are normally subject to Davis-Bacon Act (DBA) labor standards.  For example, replacing lighting fixtures as they wear out is a maintenance task subject to SCA, but replacement of all fixtures at one time is considered repair/renovation subject to DBA.  

DBA will apply if the contract contains specific requirements for a substantial amount of construction and the work is physically or functionally separate from and capable of being performed separately. FAR 22.402(b)(ii) states in part that the word “substantial” as used in that section relates to “…the type and quantity of construction work to be performed and not merely to the total value of construction as compared to the total value of the contract.” 
Contracts with both SCA and DBA:  DFARS 222.402-70 (“Installation Support Contracts”) requires the application of both SCA and DBA on many Operation & Maintenance and Base Operation Services contracts if the contract is principally for services, but also requires a substantial and segregable amount of construction, alteration, renovation, painting, or repair work (assuming the aggregate value of such work exceeds or is expected to exceed $2,000).  The SCA applies to the contract work involving routine maintenance, pest control, custodial work, etc.  The DBA applies to painting, facilities repair such as pavement repair, roof shingling, hardwood floor refinishing, etc., and to any new construction or renovation.

To the greatest extent possible, you should identify in the solicitation which line items are covered by SCA and which by DBA.  However, if it is impossible to classify all the potential work that will be performed during the life of a facilities or housing maintenance contract, the determination should be made at the time the service call or order is placed.  Definitions of “construction, alteration, and repair” can be found in FAR 22.401 and 29 CFR Part 4. The CO or the contractor should contact one of the AF Labor Advisors for assistance with specific questions regarding application.  

Note:  Some practices that are permitted under SCA are not permitted under DBA.  The SCA permits contractors to pay employees performing SCA- covered work semi-monthly, bi-weekly, or weekly; while DBA requires employees performing DBA-covered work be paid weekly with no exceptions. Certified payrolls are required for the DBA work and contracting personnel are responsible for compliance checking (FAR 22.406- 6 and 7). 
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DAVIS-BACON ACT NOTES

( Cleaning and removing rubber and stripping paint from runways is work that is subject to the Davis-Bacon Act (DBA).

( Installation of street or highway signs, whether or not it is done in conjunction with roadwork, is subject to the DBA and must be done under the Highway Construction Schedule.  See DOL All Agency Memorandum # 130.

( Carpet installation is subject to the DBA if the installation is performed in connection with a construction or general renovation project. For purchase and installation of carpeting not covered above, installation is considered incidental to the purchase of the carpet (neither DBA nor SCA apply).  SCA only applies to installation of government-furnished carpet. 
( DBA Residential Wage Determinations (WDs) cover single-family housing (including apartments and Temporary Lodging Facilities of no more than four stories) including incidental utilities and street work performed at the time of original construction.  The ‘Building’ WD applies to lodging facilities such as dorms, billeting, VOQs, and VAQs. After initial construction, the ‘Highway’ WD applies to street work, and the ‘Heavy’ WD covers exterior utility work.  

( Demolition Contracts: The DBA  applies to demolition contracts when follow-on construction is contemplated at the site. (SCA applies if no follow-on construction is contemplated).  If DBA-covered, the nature of the follow-on project (building, heavy, highway, or residential) determines the type of wage determination for the demolition work. The same rules apply to the clearing of brush.  (FAR 22.402(a)(1)(ii), FAR 37.301, and 4.116(b) of 29 CFR Part 4).
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Subscriptions:  To receive Labor Notes by email, click here( subscribe.

To delete your subscription, click here( unsubscribe .
Suggestions:  Please let us know how we can improve Labor Notes or if you would like to see a subject covered for which we’re OPR (FAR Part 22 subjects).  Just call one of us or send an email (see “Labor Advisors Directory”, below).

Useful web sites for labor information:

AF Labor Advisors Homepage

Desktop Guide—SCA, DBA, EEO, Labor Relations.
AF SCA Price Adjustment Guide
http://www.safaq.hq.af.mil/contracting/laborstandards/
OFCCP pre-award registry:


" 

http://www.dol-esa.gov/preaward/ 


VETS-100 compliance, “VETS” is the validation code:

 http://vets100.cudenver.edu/vets100search.htm
DOL All Agency Memorandums (Guidance to Contracting Agencies):
 http://www.safaq.hq.af.mil/contracting/toolkit/part22/html/aam.html
Labor law posters:

http://www.dol.gov/osbp/sbrefa/poster/main.htm
DOL regulations including Parts 4 and 5, and 541: 

http://www.dol.gov/esa/regs/cfr/whdcfr.htm
Construction Goals for Minorities and Women:

 http://www.safaq.hq.af.mil/contracting/laborstandards/eeo.htm
Air Force Labor Advisors Directory

Rick Beaman, Chief



Air Force Labor Advisors Office
Phone: DSN 425-7007


SAF/AQCK

Commercial : (703) 588-7007    

1060 Air Force Pentagon

DSN Fax:  425-7912    


Washington, D.C. 20330-1060








frederick.beaman@pentagon.af.mil
Jesus Pernas, Labor Advisor

 Eastern Region
Ruth Paauwe, Asst. Labor Advisor            1201 Edward H. White II ST. MS#7200






  

 MS#7200

Phone: DSN 854-6734


 Patrick AFB, FL 32925-3238

Commercial: (321) 494-6734                      jesus.pernas-giz@patrick.af.mil
DSN Fax: 854-2025



 ruth.paauwe@patrick.af.mil
Region Served: AL, CT, DE, FL, GA, MA, MD, ME, MI, NC, NH, NJ, NY, OH, PA, RI, SC, VA, VT, WV, EUROPE/ATLANTIC

Marshall Woodard, Labor Advisor

   Central Region
Frank Dean, Asst. Labor Advisor

   1050 East Stewart Avenue, Bldg 2025

Phone: DSN 834-2367


   Peterson AFB, CO 80914-9050

Commercial: (719) 556-2367/2383                marshall.woodard@cisf.af.mil


DSN Fax: 834-2382

    

    frank.dean@cisf.af.mil


Region Served: AR, CO, IN, IL, KS, KY, LA, MO, MS, NM, OK, TN, TX, WI, WY, CANADA

Jim Evans, Labor Advisor


     Western Region
 Phone: DSN 276-7711


     1031 California Blvd. Suite H 

Commercial : (805) 606-7711

     Vandenberg AFB, CA 93437-6256

DSN Fax: 276-4793                                         james.evans@vandenberg.af.mil
Region Served: AK, AZ, CA, HI, IA, ID, MN, MT, NE, ND, NV, OR, SD, UT, WA, PACIFIC
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� I would say somewhat because FAR regulations still apply


�Please note that the NISH fee is negotiable.  
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