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INCORPORATION OF CURRENT DBA

 WAGE DETERMINATIONS AT OPTIONS

New FAR Requirement—FAC  2001-01 dated 22 Oct 01
· Requirement
Effective for contracts awarded 21 Dec 2001 and after, the current Davis-Bacon Act wage determination (WD) or WDs must be incorporated into DBA-covered contracts when options or extensions are exercised to extend the term of the contract.  Existing contracts and “traditional” construction contracts with no option to extend term are not affected.  Solicitations already in progress must be amended if the award will be made on or after 21 December 2001.  Incorporation of current DBA WDs at options has previously only been uniformly required for SABER contracts, although command policies have varied with regard to other types of DBA-covered contracts.  This FAR change implements U.S. Department of Labor All Agency Memorandum 157, dated 9 Dec 92, as clarified and published in the Federal Register on 20 Nov 98.

· Required Clause
The clause prescriptions at FAR 22.407(e), (f), and (g) require the contracting officer to select and include one of three possible clauses in solicitations and resultant contracts.  Contract price adjustment—if any—depends upon the specific clause incorporated, but all three clauses inform bidders/offerors that a new WD will be incorporated for each option year.  The three possible clauses are as follows:
22.407(e) / Clause 52.222-30  “Davis-Bacon Act Price Adjustment (None or Separately Specified Pricing Method)” for either (1) fixed price contracts containing DBA provisions and one or more options to extend contract term, if the CO determines this pricing method to be the most appropriate of the methods identified at 22.404-12(c) or (2) all cost-reimbursement contracts subject to DBA and containing one or more options to extend contract term. [No adjustment is made on fixed price contracts or one is made only if there is a separate price adjustment provision.  If there will be no adjustment, the CO may allow bidders/offerors to price options at different prices.  FAR 22.404-12(b)(1) suggests that the “no adjustment” avenue is more appropriate for fixed price construction-only contracts (with options to extend the term) that are not expected to exceed a total of three years];
OR
22.407(f) / Clause 52.222-31  “Davis-Bacon Act Price Adjustment (Percentage Method)” for fixed price contracts containing DBA provisions and one or more options to extend contract term, if the CO determines this pricing method to be the most appropriate of the methods identified at 22.404-12(c) [Simple adjustment based on a published economic indicator designated in the solicitation and resultant contract.  This provision requires the CO to designate in this clause in the solicitation the percentage of the contract (or contract unit price) believed to represent labor costs—50% entered unless the CO has determined another percentage is more appropriate.  The economic indicator is applied only to this “labor portion” of the contract.  Example:  option year price X  50% (labor portion)  X  3.2% (from published economic indicator)  =  adjustment amount.  The Air Force Labor Advisors Office is making no recommendation with respect to use of a specific published economic indicator at the present time, but may make such a recommendation at a later date.];

OR

22.407(g) / Clause 52.222-32  “Davis-Bacon Act Price Adjustment (Actual Method)” for fixed price contracts containing DBA provisions and one or more options to extend contract term, if the CO determines this pricing method to be the most appropriate of the methods identified at 22.404-12(c) [Patterned after the existing Service Contract Act price adjustment clause and procedures that provides an adjustment based on the projected actual cost impact.  May not be the best choice unless the mix of classifications and DBA-covered work hours are expected to be relatively constant from year to year.]

· Incorporating Wage Determinations
General Wage Determinations: The most current WD/modification available at option exercise must be incorporated for contracts containing one or more published General Wage Determinations (almost all DBA-covered contracts).  The GWDs can be obtained by DoD personnel at the website for  Wage Determinations On Line.  The WD(s) incorporated must be from the same schedule as WD(s) incorporated in the contract.  If the contract was subject to only the “Building” schedule for a specific area, only the most current modification of the Building WD or superseding Building WD for the same area must be incorporated.  DOL generally issues superseding WDs for all published General Wage Determinations by March of each year.  

Example:  The  2001 Building WD for Pima County, AZ (No. AZ010003) is likely to be modified between by March of 2002 and renumbered AZ020003.  For an option to begin 1 Oct 02, then, the most current modification to AZ020003 at option exercise would be incorporated.

Always confirm that the WD still covers both the proper geographic area and the proper schedule (Building, Residential, Heavy, Highway, etc.).  

Project Wage Determinations: These are relatively rare, since they are necessary only if there is no published General Wage Determination for the place and type of work.  Project WDs must be requested 45 days prior to option exercise by SF 308, and any WD response issued by option exercise must be incorporated.  If the contracting officer submits a request for a Project WD to the Department of Labor less than 45 days prior to modifying the contract to exercise the option, any response from the Department of Labor received within 45 days from the date of the request must be incorporated.  Since previously unpublished project WDs are sometimes published later as General WDs, check the WDOL website each year to see if a GWD has become available for the type of work in the area needed.

· Further Information
The above information is in summary form, and does not discuss all the provisions of the new requirement.  Contracting personnel are strongly advised to review the new FAR material to determine exactly how this requirement will affect a particular new solicitation and contract.  Air Force Regional Labor Advisors are available to advise and assist contracting personnel regarding this issue.

DOL LAUNCHES AN ELECTRONIC SF98 SYSTEM TO OBTAIN SCA WAGE DETERMINATIONS

· After nearly seven years of development the Department of Labor recently began testing their new Electronic SF98 System.  The system is operational so DOL cautions that it should only be used for real procurements.

· Before the system is released government-wide DOL has asked the Air Force to field-test it to help identify problems.  Our initial experience has been mixed but the system holds great promise.

· AF Offices currently operating under the Wage Determinations On-Line Program (WDOL) MOU may use this system to obtain non-standard wage determinations (HHG moving and storage/packing and crating), off-base food and lodging services, elevator maintenance, barber and beautician services, forestry services, and pilots;

· Or they may use the system in lieu of the Wage Determinations On-Line Program entirely or on a case-by-case basis to obtain standard “area” WDs. 

· The system may not be used in lieu of the informational SF98 that is required following use of a WDOL Program WD.

· The Electronic SF98 site is at    http://www.dol-esa.gov/sf98/  

· If you access the site during this evaluation phase please report your experience to an Air Force Regional Labor Advisor so we can provide DOL information to improve the system.
SERVICE CONTRACT ACT NOTES

· Conformance of an additional classification and rate is appropriate only if all of the following conditions are present:
1. The work is not adequately covered under an existing wage determination classification as described in the SCA Directory of Occupations for service work, or by prevailing area practice for construction work.  Frequently the proposed new class is for work activity which is “carved out” of an existing class or classes--a practice not permitted by DOL regulations;

2. The new class does not combine existing classifications;

3. The proposed class is not for trainees, helpers, or a level lower than the entry level for an existing classification;

4. The proposed class is not for employees considered exempt under regulation 29 CFR Part 541. (Managers, Administrators or Professionals)

5. In construction contracts, the proposed class is commonly used by the construction industry in the locality.

6. The proposed wage rate bears a reasonable relationship to the wage rates listed in the applicable WD.

·   Price Adjustment Reminders- FAR 22.1006 and FAR 52.222-43
The Labor Advisors’ Price Adjustment Guide is on the Labor Advisors web site, address below.

DAVIS-BACON ACT NOTES

· Carpet laying is subject to the Davis-Bacon Act only when it is performed in conjunction with new construction, remodeling, or alteration.

· Child Labor restrictions.  Minors 16-17 years old are permitted to work on construction contracts, but not in any of the 17 occupations deemed hazardous by the U.S. Secretary of Labor.  These hazardous occupations include--but are not limited to-- demolition, excavation, application of roofing materials to roofs, use of certain power-driven woodworking machines, use of power-driven metal punching, forming, and shearing machines, operation of motor vehicles (generally), and operation of elevators and other power-driven hoisting apparatus. For specifics details of the hazardous orders contact your labor advisor
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