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Happy New Year!

We congratulate you all on another year successfully accomplished and jobs well done. Extra kudos to those of you who had to take time out to deal with Hurricane Isabel in addition to end of the year contracting work.

SERVICE CONTRACT ACT (SCA) NOTES

SCA PRICE ADJUSTMENT ACTIONS!

It’s getting close to that time of year again.  Yes, SCA Price Adjustment proposals will come rolling in during October.  With that in mind we encourage you to be familiar with the Air Force Price Adjustment Guide that you can obtain from our website. FAR clause 52.222-43 for fixed price contracts entitles contractors to price adjustments based on actual increased wage and fringe benefit costs, but only to the extent that these costs are required by the SCA wage determination. Here are some of the “red flag” items that contractors often request, but we advise you not to pay without consulting your Labor Advisor first:

1. Training fund contributions contained in Collective Bargaining Agreements are not always reimbursable. The Department of Labor (DOL) has ruled that some of these plans do not meet the criteria as a “bona fide fringe benefit”, enforceable under the SCA.  Since the cost is not required by the SCA, the cost is not reimbursable under FAR clause 52.222-43.  Word of caution – since not all training fund provisions have been ruled upon by DOL, we recommend you check with your Regional Labor Advisors Office before denying reimbursement of contractor’s training fund contributions.

Tuition reimbursement is not a benefit enforceable under SCA; the cost is not reimbursable under FAR 52.222-43.

2. Health and welfare benefits such as insurance, pensions and savings (401K) plans require careful evaluation when a CBA applies.  Some contractors apply pre-existing company benefits to employees, incorporating these pre-existing benefit policies in the CBA.  Benefits that were in effect prior to incorporation into a CBA are not reimbursable through FAR 52.222-43. These costs are not incurred due to a revision of the CBA/wage determination. 

In addition, we are seeing CBAs that describe a level of benefit, but do not state the cost of providing the benefit. For example, “Group Insurance is provided to all full-time employees under Plan A.”  The cost of providing such benefits is not stated, but the contractor puts in a claim for increases in the insurance cost. Such increases are not reimbursable under FAR 52.222-43.  On such CBA provisions, DOL rules make last year’s cost of providing similar benefits the minimum required for the new period of performance.  Since last year’s cost was the baseline, the “difference” in such cases will always be ZERO. Contact your Regional Air Force Labor Advisors for assistance in evaluating these benefit requirements.   
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3. Uniforms, Safety Shoes, Hard Hats, tools, and the like are not wages or benefits, but rather an employer business expense.  Although these items may commonly be “required” by CBA provisions, they should not be paid under an SCA price adjustment proposal. An example of this recently came to our attention. The CBA required the employer to pay for sport coats and ties. These

costs are not reimbursable under FAR 52.222-43. 


4. Overtime premiums are normally something that can be avoided through proper workforce scheduling and hiring practices.  Therefore, any overtime premium contained in SCA price adjustments proposals should be scrutinized and the premium portion removed.  There may be extenuating contractual circumstances that would allow consideration of these premium payments if the contract or Contracting Officer required, approved or in some other manner sanctioned overtime hours.  That would strictly be a case-by-case  determination.  Also, overtime premium that exceeds federal standards of time and one-half for work beyond 40 hours in a week – such as double time or overtime premium for hours beyond 8 per day, even if contained in a collective bargaining agreement, is not reimbursable under the clause.   Such premiums are not enforceable by DOL under the SCA and therefore it is not reimbursable

under the price adjustment clause.


5. Increased wages or benefits for managerial employees and employees not directly engaged in the contract work are not reimbursable under 52.222-43. The wage determination only applies to “service” employees who are performing work called for in the contract. This group excludes managers, professionals, and others who are exempt from the SCA because their work activity and salaries meet the criteria in CFR Title 29 Part 541. Also excluded are those contractor employees who may be performing duties necessary to the performance to the contract, but are not actually performing the specific services called for by the contract. For example, under a contract for grounds maintenance services where the contractor owns the equipment, the equipment mechanic is not covered by the wage determination. The mechanic is supporting the contractor, but not engaged in the specific service work required in the contract. The same criteria apply to office personnel who perform administrative support to the contractor, but do not perform the specific contract services. 

6. Profit, G&A or Overhead expenses should not be paid.  Note the specific language in the clause that excludes these items.  While not specifically mentioned, General Liability insurance increases would fall under G&A or 

overhead, despite the higher wage rates causing the higher costs.  


7. State Unemployment Tax (SUTA) and Federal Unemployment Tax (FUTA) are often requested, but not properly owed. This is a tricky one.  The clause specifically mentions these costs as being reimbursable – so why would we challenge this? Because, in many cases, the contractor does not actually incur additional expenses.  Here’s how it works - FUTA taxes are paid on the first $7,000 of earnings of each individual worker; therefore the affective “maximum” FUTA tax for any given individual is $56 for the year. For example:           Whether the employee’s wage is $6.00 per hour ($12,480 for 2080 hours) or $16.00 per hour ($33,280 for 2080 hours); the contractor’s tax liability would remain $56 for the year.  This is similarly true for SUTA, except the “taxable base” or “cap” is different from state to state. With the exception of a few states, the contractor normally incurs little or no additional FUTA/SUTA liability as a result of a new wage determination. There are about a dozen states that have significantly higher caps. See the “taxable wage base” table at:

http://ows.doleta.gov/unemploy/statetax.asp. to find your state's cap.

8.  “Conformed rates” – when additional classifications are required through the DOL conformance process, contractors are not properly entitled to an adjustment for any difference between the rates they initially paid and the DOL approved pay rate.  It’s common for contractors to request an adjustment when rates are conformed and added per to the wage determination per FAR 22.1019.  However, not only do the Labor Advisors recommend against paying for such requests, but also the Armed Services Board of Contract Appeals (ASBCA) has been consistent in ruling that such liability is assumed by the contractor.  The contractor knew when bidding and pricing their proposal that the “unlisted” classification was not on the wage determination and should have planned accordingly and thus proceeded at their own risk.

9. Use the actual hours required to perform the contract in the preceding period to determine the price adjustment. Do not use the estimated hours from the contract proposal.   

SUMMARY – If you’re not able to answer “yes” to all four of the questions below, the contractor is almost certainly NOT entitled to a price adjustment on the specific item under 52.222-43:

Was the contract modified to insert new wage determination requirements (whether based on a CBA or otherwise)?

Is the expense based upon a wage or benefit requirement that is required by the wage determination, thus enforceable under the SCA regulations?

Will the contractor actually incur additional expense caused by the WD change?

Is the expense allowed under the language of 52.222-43(e)?

Before tackling a price adjustment claim, review the AF SCA Price Adjustment Guide, http://www.safaq.hq.af.mil/contracting/laborstandards/
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    Questions? Contact your Regional Labor Advisors

DAVIS-BACON ACT (DBA) NOTES

Painting under “maintenance” contracts: If the contract price exceeds $2,000 and performance of the contract requires painting of buildings or public works, the Davis-Bacon Act applies to the contract, thus DBA rates apply to all the painting in the contract. Painting is specifically mentioned in the DBA. Slicing up the painting work into sections of less than 200 sq. feet, or task orders under $2,000 does not avoid DBA coverage.
Carpet laying performed as part of a construction project is covered by the DBA. The people performing the work may be paid on a salary, job, or piece rate basis (i.e. $10 per square foot, $1000 for the job, $600 per week). However, the hours worked and money paid must be reported on the certified payroll. The money paid each week, broken down to hourly terms, must meet or exceed the minimum wage and benefit requirement stated on the applicable wage decision. This is true even when the carpet layer is considered an “independent contractor”. 

***********************************************************************************

Subscriptions:  To receive Labor Notes by email, click here( subscribe.

To delete your subscription, click here( unsubscribe .
Suggestions:  Please let us know how we can improve Labor Notes or if you would like to see a subject covered for which we’re OPR (FAR Part 22 subjects).  Just call one of us or send an email (see “Labor Advisors Directory”, below).

Useful web sites for labor information:

AF Labor Advisors Homepage

Desktop Guides—SCA, DBA, EEO, Labor Relations.

AF SCA Price Adjustment Guide

http://www.safaq.hq.af.mil/contracting/laborstandards/
OFCCP pre-award registry:


" 

http://www.dol-esa.gov/preaward/


VETS-100 compliance, “VETS” is the validation code:

http://vets100.cudenver.edu/vets100search.htm
DOL All Agency Memorandums (Guidance to Contracting Agencies):
 http://www.safaq.hq.af.mil/contracting/toolkit/part22/html/aam.html
Labor law posters:

http://www.dol.gov/osbp/sbrefa/poster/main.htm
DOL regulations including Parts 4 and 5, and 541:

http://www.dol.gov/esa/regs/cfr/whdcfr.htm
Construction Goals for Minorities and Women:

 http://www.safaq.hq.af.mil/contracting/laborstandards/eeo.htm
Air Force Labor Advisors Directory

Rick Beaman, Chief



Air Force Labor Advisors Office
Phone: DSN 425-7007


SAF/AQCK

Commercial : (703) 588-7007    

1060 Air Force Pentagon

DSN Fax:  425-7912    


Washington, D.C. 20330-1060








frederick.beaman@pentagon.af.mil
Jesus Pernas, Labor Advisor

 Eastern Region
Ruth Paauwe, Asst. Labor Advisor            1201 Edward H. White II ST. 






  

           
 MS#7200

Phone: DSN 854-6734


 Patrick AFB, FL 32925-3238

Commercial: (321) 494-6734                      jesus.pernas-giz@patrick.af.mil
DSN Fax: 854-2025



 ruth.paauwe@patrick.af.mil
Region Served: AL, CT, DE, FL, GA, MA, MD, ME, MI, NC, NH, NJ, NY, OH, PA, RI, SC, VA, VT, WV, EUROPE/ATLANTIC

Marshall Woodard, Labor Advisor

   Central Region
Frank Dean, Asst. Labor Advisor

   1050 East Stewart Avenue, Bldg 2025

Phone: DSN 834-2367


   Peterson AFB, CO 80914-9050

Commercial: (719) 556-2367/2383                marshall.woodard@cisf.af.mil


DSN Fax: 834-2382

    

    frank.dean@cisf.af.mil


Region Served: AR, CO, IN, IL, KS, KY, LA, MO, MS, NM, OK, TN, TX, WI, WY, CANADA

Jim Evans, Labor Advisor


     Western Region
 Phone: DSN 276-7711


     1031 California Blvd. Suite H 

Commercial : (805) 606-7711

     Vandenberg AFB, CA 93437-6256

DSN Fax: 276-4793                                         james.evans@vandenberg.af.mil
Region Served: AK, AZ, CA, HI, IA, ID, MN, MT, NE, ND, NV, OR, SD, UT, WA, PACIFIC
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