AIR FORCE LABOR ADVISORS OFFICE (SAF/AQC)

SEPTEMBER  2004
  LABOR NOTES

A  newsletter for Air Force Contracting Personnel on Contract Labor Standards

 and Contractor Labor Relations
Employee Exemption Rules Change
The U.S. Department of Labor (DOL) recently issued regulations changing the criteria for deciding whether employees are exempt from being paid additional pay for overtime hours. This change,  effective 23 August 2004, also impacts employee exemptions from Service Contract Act and Davis-Bacon Act requirements. The primary change is an increase in the minimum salary requirement from $250 to $455 per week. The rules also clarify that non-supervisory construction, police, fire fighters, paramedics, other “first responders”, and “blue-collar” workers are not exempt regardless of wage level. 

Determining which employees are exempt from the SCA and DBA is frequently troublesome.  The three exemptions of concern are the “executive”, “administrative” and “professional” exemptions.    

1. The “executive” exemption applies if

· the employee is paid a salary of at least $455 per week, and  

· the employee’s primary duty is managing at minimum a subdivision of the contractor, including the regular supervision of at least the equivalent of two full-time employees, and 

· the employee has substantive input as to the hiring, firing, or job status of the supervised employees. 

2. The “administrative” exemption apples if
· the employee is paid a salary or fee of at least $455 per week, and 

· the employee’s primary duty is office or non-manual work directly related to the management or general business operations of the contractor, and requires the exercise of discretion and independent judgment with respect to matters of significance.  
3. The “professional” exemption applies if
· the employee is paid a salary or fee of at least $455 per week, and 

· the employee’s primary duty is the performance of work requiring advanced knowledge in a field of science or learning or is a “creative” professional in a recognized artistic/creative endeavor such as music, creative writing, acting or the graphic arts.

· best evidenced by the appropriate academic degree. The work must be predominantly intellectual in character requiring the consistent exercise of discretion and judgment.

Employees whose annual salary is $100,000 or more are exempt if they regularly perform at least one of the duties of an exempt executive, administrative or professional employee.

Additional DOL guidance:

Overview http://www.dol.gov/esa/regs/compliance/whd/fairpay/fs17a_overview.htm
Technical Employees http://www.dol.gov/esa/regs/compliance/whd/fairpay/fs17o_technicians.htm
Computer employees http://www.dol.gov/esa/regs/compliance/whd/fairpay/fs17e_computer.htm
 Workers who obtained their expertise through the military http://www.dol.gov/esa/regs/compliance/whd/fairpay/fs17k_veterans.htm
You may have heard news reports or read articles stating that  Congress has cancelled these new DOL overtime rules.  While some Members of Congress have introduced legislation to stop the implementation of these new rules - final action on that legislation has not been taken.  Therefore, at the time this newsletter is posted (27 Sept 2004) the DOL overtime rules effective 23 August 2004 should be followed. 

Air Force Labor Advisors
We’re not DOL-- but we do “talk the talk”.  Because Contracting personnel refer to us so often as “DOL Labor Advisors” or “DOL Reps”,  we like to occasionally remind you who we are.  We are Air Force civilian employees assigned to SAF/AQC, the Office of the Deputy Assistant Secretary (Contracting), headed by Mr. Charlie Williams.  We report to Rick Beaman, Chief, AF Labor Advisors Office.  Although we are assigned to SAF/AQC, we are geographically dispersed in three Regions.  (See the AF Labor Advisors Directory at the end of this newsletter).

One of our functions is to be your liaison with DOL.  As part of the Air Force Contracting team, we train and advise AF Contracting Personnel with respect to labor standards and labor relations issues.  Since the Service Contract Act price adjustment clause (FAR 52.222-43) depends primarily on what the SCA requires, we provide guidance regarding its application and  the new Davis-Bacon Act price adjustment clauses at FAR 52.222-30/31/32).  These clauses were developed by the contracting agencies.  DOL has no authority or expertise with respect to its provisions.  With only six positions Air Force-wide, we can’t be physically at every base, but we are readily accessible by phone and email. 
SERVICE CONTRACT ACT (SCA) NOTES

Wage Determination Receipt Deadlines 

General:  Any new or revised SCA wage determinations (WDs) are published on the WDOL.GOV website each Tuesday.  A  WD revision is considered to have been “received” by the Contracting Officer on the date it is published.   An SF98 request is no longer required if an appropriate WD can be obtained from WDOL.GOV (FAR change pending).  (For simplification, we will assume that all new SCA-covered service contract awards are other than sealed bid.)  If you have a question about sealed bid deadlines contact your cognizant AF Labor Advisor.
Contracts Other than Sealed Bid (& no CBA*):  A  WD Revision must be incorporated for start of  a new contract or option/extension period if the revision is published—

· By contract award or option/extension exercise IF performance will start within 30 days of that date (if not, see below)

· Ten or more days prior to performance IF contract award or option/extension exercise occurs more than 30 days from performance start (if not, see above).  Note that Tuesday, 21 Sep 04 is exactly 10 days prior to 1 Oct 04, so contract actions falling under the rule stated in this subparagraph will be subject to WD revisions published that Tuesday or earlier.

Collective Bargaining Agreements (CBAs): A new or revised CBA must be received by the deadlines listed above under “Contracts other than sealed bid”.  Substitute “CBA” for “WD Revision”, and “received by the contracting agency” for “published”.  In short:  A CBA must be received prior to an award or exercise made within 30 days of performance start, or; ten days prior to performance if award/exercise is made more than 30 days from performance start.  If the required “Notification to Interested Parties” (FAR 22.1010) is not sent to both the contractor and union 30 days prior to RFP issuance or exercise of option/extension, a CBA is timely if received prior to performance start. 
   DAVIS-BACON ACT (DBA) NOTES

Wage Determination Receipt Deadlines--
General:  Modified DBA wage determinations (WDs) are published on the WDOL.GOV website the same day as notice of the modification is published in the Federal Register.  They are only published on Fridays (Monday, if Friday is a holiday).  A  WD modification is considered to have been “received” by the Contracting Officer on the date it is published. (FAR 22.404-6(a)(3))
Sealed Bid (IFB) Rule:  To be “effective” (required), notice of the WD modification must be published 10 or more calendar days prior to bid opening date (BOD) (FAR 22.404-6(b)(1)).  But, if award is not made within 90 dates of BOD, any modifications published prior to award must be incorporated (FAR 22.404-6(b)(6)).   

Negotiated (RFP) Rule:  WD modifications are “effective” (required) if published prior to contract award (FAR 22.404-6(c)). Almost all “negotiated” contracts subject to DBA would be supply or service contracts with construction, alteration, repair, and/or painting substantial enough to warrant DBA coverage for those tasks (FAR 22.402(b)).

Collective Bargaining Agreements (CBAs) Under DBA

CBAs have no direct applicability under DBA.  WD rates must be incorporated and enforced, whether or not an incumbent contractor or prospective bidder/offeror is subject to a CBA with rates higher or lower than the WD in the solicitation or contract.  This is in contrast to the Service Contract Act (SCA), which requires “successor contractors” to pay the wages and fringe benefits of the predecessor contractor’s CBA.  

Davis-Bacon Payroll Review Tip-- Overtime: An Overtime premium under CWHSSA (Contract Work Hours and Safety Standards Act) is required for all laborers and mechanics (generally non-management personnel) for all hours worked over 40 in a workweek.  There is no requirement under Federal law for daily overtime, and Air Force Contracting personnel do not enforce state laws.  “Time and one-half” is due only on the basic hourly rate of pay -- not on a combination of basic hourly rate and fringe benefits.  Fringe benefits are due, however, for all hours worked (including overtime hours) but not at the time and one-half rate.  Example: An employee is paid a wage rate of $15/hour and $5/hour for fringe benefits. The appropriate OT wage rate would be $22.50 ($15 x 1.5) .  Total hourly compensation for all hours over 40 would be $22.50 + $5.00 = $27.50.

Davis-Bacon Payroll Review Tip—Fringe %:  The Fringe Benefit listing on a WD may be stated in terms of a percent plus a dollar amount  (“3% + $4.40”, for example).  The referenced percentage applies to the basic hourly rate of pay.  Example: An employee due  $20/hour plus fringe benefits of 3%  + 4.40 must be paid at least $25.00 per hour, total [$20 +(3% of $20) +4.40].   In an overtime scenario the employee would be paid time and one half of the basic rate of pay ($20 x 1.5) = $30 wage.  The total due for all hours over 40 would be $30 +$.60 + $4.40 = $35.00
Subscriptions:  To receive Labor Notes by email--  

  Click  ► subscribe.  Click  ► unsubscribe to delete your subscription.
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   Suggestions:  Please let us know how we can improve Labor Notes or if you would like to see a subject covered for which we’re OPR (FAR Part 22 subjects and AFI 64-106).  Just call one of us or send an email (see “Labor Advisors Directory”, below).
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   Useful web sites for labor information:
AF Labor Advisors Homepage--Desktop Guides for SCA, DBA, EEO, and Labor Relations; AF Price Adjustment Guide for SCA price adjustments, newsletter archive, more:

http://www.safaq.hq.af.mil/contracting/laborstandards/
WDOL.GOV—Obtain SCA and DBA Wage Determinations:

http://www.wdol.gov/
Library at WDOL.GOV – A wealth of info and links  

http://www.wdol.gov/library.html
Hill FARSite (Part 22):

http://farsite.hill.af.mil/reghtml/regs/far2afmcfars/fardfars/far/22.htm
DOL’s ARB Decision re Raytheon Aerospace, ARB Nos. 03-017 and 03-019 (ARB May 21, 2004) (Final Decision & Order)   (SCA Application to “Contractor Logistics Support” contracts)

http://www.oalj.dol.gov/public/dba/decsn/03_017.htm
Child Labor Law –  Federal Rules

http://www.dol.gov/elaws/esa/flsa/docs/haznonag.asp
OFCCP pre-award registry:


" 

http://www.dol-esa.gov/preaward/


VETS-100 compliance, “VETS” is your validation code:

http://vets100.cudenver.edu/vets100search.htm
DOL All Agency Memorandums (Guidance to Contracting Agencies):
 http://www.wdol.gov/aam.html
Labor law posters:

http://www.dol.gov/osbp/sbrefa/poster/main.htm
DOL regulations including Parts 4 and 5, and 541:

http://www.dol.gov/esa/regs/cfr/whdcfr.htm
EEO Construction Goals for Minorities and Women (AF Bases):

 http://www.safaq.hq.af.mil/contracting/laborstandards/eeo.htm
FedBizOpps:
http://www.fedbizopps.gov/
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  Air Force Labor Advisors Directory
Rick Beaman, Chief


Air Force Labor Advisors Office
Phone: DSN 425-7007


SAF/AQC

Commercial : (703) 588-7007    

1060 Air Force Pentagon

DSN Fax:  425-7912    


Washington, D.C. 20330-1060








frederick.beaman@pentagon.af.mil
Jesus Pernas, Labor Advisor

 Eastern Region
Ruth Paauwe, Asst. Labor Advisor        1201 Edward H. White II ST. 






  

  MS#7200

Phone: DSN 854-6734


  Patrick AFB, FL 32925-3238

Commercial: (321) 494-6734                       jesus.pernas-giz@patrick.af.mil
DSN Fax: 854-2025



 ruth.paauwe@patrick.af.mil
Region Served: AL, CT, DE, FL, GA, MA, MD, ME, MI, NC, NH, NJ, NY, OH, PA, RI, SC, VA, VT, WV, EUROPE/ATLANTIC

Frank Dean, Labor Advisor           
  Central Region







  1050 East Stewart Avenue, Bldg 2025

Phone: DSN 834-2367/2383

   
   Peterson AFB, CO 80914-9050

Commercial: (719) 556-2367/2383                

DSN Fax: 834-2382

    

    frank.dean@cisf.af.mil


Region Served: AR, CO, IN, IL, KS, KY, LA, MO, MS, NM, OK, TN, TX, WI, WY, CANADA

Jim Evans, Labor Advisor


     Western Region
Ward Graham, Asst. Labor Advisor
     1031 California Blvd. Suite H
Phone: DSN 276-7711 & 12


      Vandenberg AFB, CA 93437-6256
Commercial : (805) 606-7711 & 12

      james.evans@vandenberg.af.mil
DSN Fax: 276-4793                                          ward.graham@vandenberg.af.mil 
Region Served: AK, AZ, CA, HI, IA, ID, MN, MT, NE, ND, NV, OR, SD, UT, WA, PACIFIC
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