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ANTI-FRAUD BULLETIN NO. 2

 FOREIGN CORRUPT PRACTICES ACT

ANTI-BRIBERY PROVISIONS

  

BACKGROUND

As a result of U.S. Securities and Exchange Commission (SEC) investigations in the mid-1970's, over 400 U.S. companies admitted making questionable payments to foreign government officials, politicians, and political parties. The abuses ran the gamut from bribery of high foreign officials to secure favorable action by a foreign government to so-called facilitating payments that allegedly were made to ensure that government functionaries discharged ministerial or clerical duties. Congress enacted the Foreign Corrupt Practices Act (FCPA)  to prohibit bribery of foreign officials and to restore public confidence in the integrity of the American business system.  The FCPA is lengthy and complicated and is codified in several provisions of the Securities Exchange Act of 1934, as amended, 15 U.S.C. §§ 78m, 78dd-1, 78dd-2, 78dd-3, and 78ff.

The anti-bribery provisions of the FCPA make it unlawful for a U.S. person, and certain foreign issuers of securities, to make a corrupt payment to a foreign official for the purpose of obtaining or retaining business for or with, or directing business to, any person. Since 1998, they also apply to foreign firms and persons who take any act in furtherance of such a corrupt payment while in the United States. 

ANTI-BRIBERY PROVISIONS

Basic Prohibition 

The FCPA makes it unlawful to bribe foreign government officials to obtain or retain business. With respect to the basic prohibition, there are five elements which must be met to constitute a violation of the Act: 

Who -- The FCPA potentially applies to any individual, firm, officer, director, employee, or agent of a firm and any stockholder acting on behalf of a firm. Individuals and firms may also be penalized if they order, authorize, or assist someone else to violate the anti-bribery provisions or if they conspire to violate those provisions.  

Corrupt intent -- The person making or authorizing the payment must have a corrupt intent, and the payment must be intended to induce the recipient to misuse his official position to direct business wrongfully to the payer or to any other person.  The FCPA does not require that a corrupt act succeed in its purpose. The offer or promise of a corrupt payment can constitute a violation of the statute. The FCPA prohibits any corrupt payment intended to influence any act or decision of a foreign official in his or her official capacity, to induce the official to do or omit to do any act in violation of his or her lawful duty, to obtain any improper advantage, or to induce a foreign official to use his or her influence improperly to affect or influence any act or decision. 

Payment -- The FCPA prohibits paying, offering, promising to pay (or authorizing to pay or offer) money or anything of value. 

Recipient -- The FCPA’s prohibition extends only to corrupt payments to a foreign official, a foreign political party or party official, or any candidate for foreign political office. A "foreign official" means any officer or employee of a foreign government, a public international organization, or any department or agency thereof, or any person acting in an official capacity.  This could include an official of a state-owned business enterprise.   

The FCPA applies to payments to any public official, regardless of rank or position. The FCPA focuses on the purpose of the payment instead of the particular duties of the official receiving the payment, offer, or promise of payment.  There are exceptions to the anti-bribery provision for "facilitating payments for routine governmental action" (see below). 

Business Purpose Test -- The FCPA prohibits payments made in order to assist the firm in obtaining or retaining business for or with, or directing business to, any person. The Department of Justice interprets "obtaining or retaining business" broadly, such that the term encompasses more than the mere award or renewal of a contract. It should be noted that the business to be obtained or retained does not need to be with a foreign government or foreign government instrumentality. 

Payments To Third Parties 

The FCPA prohibits corrupt payments through intermediaries. It is unlawful to make a payment to a third party, while knowing that all or a portion of the payment will go directly or indirectly to a foreign official. The term "knowing" includes conscious disregard and deliberate ignorance. The elements of an offense are essentially the same as described above, except that in this case the "recipient" is the intermediary who is making the payment to the requisite "foreign official."  Intermediaries may include joint venture partners or agents. 

PERMISSIBLE PAYMENTS AND AFFIRMATIVE DEFENSES

The FCPA has an explicit exception to the bribery prohibition for "facilitating payments" for "routine governmental action" and provides affirmative defenses against alleged violations of the FCPA. 

Facilitating Payments for Routine Governmental Actions 

There is an exception to the anti-bribery prohibition for payments to facilitate or expedite performance of a "routine governmental action." The statute lists the following examples: 

●
obtaining permits, licenses, or other official documents; 

●
processing governmental papers, such as visas and work orders; 

●
providing police protection, mail pick-up and delivery; 

●
providing phone service, power and water supply, loading and unloading cargo, or protecting perishable products; and 

●
scheduling inspections associated with contract performance or transit of goods across country.  

Presumably, this exception for routine governmental action 

is a frank acknowledgment that such payments are essential to 

conducting business in some countries.  

However, it is important to note that the term “routine governmental action” does not include any decision by a foreign official to award new business or to continue business, or any action involved in the decision-making process to award or continue business. 

Furthermore, the payment of bribes and gratuities for routine governmental action could still result in criminal or civil prosecution if a contractor fails to properly disclose the payment or if the contractor tries to deduct the payment as a business expense.  

Affirmative Defense 

A person charged with a violation of the FCPA's anti-bribery provisions may assert as a defense:

(i) that the payment was lawful under the written laws of the foreign country; or 

(ii) that the money spent was a reasonable bona fide expenditure incurred by a foreign official and directly related to promoting or demonstrating a product or performing a contractual obligation. 

Of course, whether a payment was lawful under the written laws of the foreign country may be difficult to determine.  However, because this defense is an "affirmative defense," the defendant is required to show in the first instance that the payment met these requirements. The prosecution does not bear the burden of demonstrating in the first instance that the payments did not constitute this type of payment. 
  

SANCTIONS AGAINST BRIBERY

Criminal 

The following criminal penalties may be imposed for violations of the FCPA's anti-bribery provisions: corporations and other business entities are subject to a fine of up to $2,000,000; officers, directors, stockholders, employees, and agents are subject to a fine of up to $100,000 and imprisonment for up to five years. Moreover, under the Alternative Fines Act, these fines may be twice the benefit that the defendant sought to obtain by making the corrupt payment. 

Civil 

The Attorney General or the SEC, as appropriate, may bring a civil action for a civil penalty of up to $10,000 against any firm as well as any officer, director, employee, or agent of a firm, or stockholder acting on behalf of the firm, who violates the anti-bribery provisions. In addition, in an SEC enforcement action, the court may impose an additional fine not to exceed the greater of (i) the gross amount of the pecuniary gain to the defendant as a result of the violation, or (ii) a specified dollar limitation. The specified dollar limitations are based on the egregiousness of the violation, ranging from $5,000 to $100,000 for a natural person and $50,000 to $500,000 for any other person. 

The Attorney General or the SEC, as appropriate, may also bring a civil action to enjoin any act or practice of a firm whenever it appears that the firm (or an officer, director, employee, agent, or stockholder acting on behalf of the firm) is in violation (or about to be) of the anti-bribery provisions.

Other Governmental Action 

Under well-established suspension and debarment procedures, a person or firm found in violation of the FCPA may be barred from doing business with the Federal government. Violations of the FCPA should be referred to Secretary of the Air Force, Deputy General Counsel, Contractor Responsibility (SAF/GCR), for potential suspension and debarment. 

In addition, a person or firm found guilty of violating the FCPA may be ruled ineligible to receive export licenses; the SEC may suspend or bar persons from the securities business and impose civil penalties on persons in the securities business for violations of the FCPA; the Commodity Futures Trading Commission and the Overseas Private Investment Corporation both provide for possible suspension or debarment from agency programs for violation of the FCPA; and a payment made to a foreign government official that is unlawful under the FCPA cannot be deducted under the tax laws as a business expense. 

- - -
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