AF REVERSE AUCTIONING (RA) POLICY STRATEGY

NO.
POLICY

QUESTION
FAR

GUIDANCE
ANALYSIS
RECOMMENDED ACTION

1
What should be considered as the overall RA Pricing Policy?
15.402 -- Pricing Policy.
Contracting officers shall --

(a) Purchase supplies and services from responsible sources at fair and reasonable prices . . . 


Regardless of the method acquisition and pricing strategy (i.e. negotiated, RA), the policy and philosophy does not change.
No regulatory change required.  

Policy should emphasize the CO responsibility.  Should also discuss RA as a pricing tool to assist in carrying out that responsibility.

2
How do you determine a “fair and reasonable price”  when using RA?
 15.403 -- Obtaining Cost or Pricing Data.
15.403-3 -- Requiring Information Other Than Cost or Pricing Data.

(b) Adequate price competition. When adequate price competition exists (see 15.403-1(c)(1)), generally no additional information is necessary to determine the reasonableness of price. However, if there are unusual circumstances where it is concluded that additional information is necessary to determine the reasonableness of price, the contracting officer shall, to the maximum extent practicable, obtain the additional information from sources other than the offeror. In addition, the contracting officer may request information to determine the cost realism of competing offers or to evaluate competing approaches.
Recognizing the CO’s responsibility to make a fair and reasonable determination of prices, it is imperative that RA, at a minimum, possess the following characteristics: 

     a.  Firm requirements;

     b.  FFP contracts;

     c.  Competitive;

     d.  Cost-benefit in consideration of potential savings from the RA.

Further, there should absolutely minimal need for additional information from the offeror IAW the language set forth at FAR 15.403-3(b).
No regulatory change required.  

Policy should stipulate the environment where RA is most appropriate and the drivers to be considered.

3
Price Analysis

(Is price analysis sufficient to a determine fair and reasonable price in the RA environment?)
15.404 -- Proposal Analysis.
15.404-1 -- Proposal Analysis Techniques.

(b) Price analysis.
(1) Price analysis is the process of examining and evaluating a proposed price without evaluating its separate cost elements and proposed profit.

(2) The Government may use various price analysis techniques and procedures to ensure a fair and reasonable price. Examples of such techniques include, but are not limited to the following:

(i) Comparison of proposed prices received in response to the solicitation . . .

(ii) Comparison of previously proposed prices and previous Government and commercial contract prices with current proposed prices for the same or similar items, if both the validity of the comparison and the reasonableness of the previous price(s) can be established.

(iii) Use of parametric estimating methods/application . . . 

(iv) Comparison with competitive published price lists, published market prices of commodities, similar indexes, and discount or rebate arrangements.

(v) Comparison of proposed prices with independent Government cost estimates.

(vi) Comparison of proposed prices with prices obtained through market research for the same or similar items.

(vii) Analysis of pricing information provided by the offeror.

(3) The first two techniques at 15.404-1(b)(2) are the preferred techniques.


When RA is used, price analysis should be sufficient to determine that prices are fair and reasonable.  However, we must keep in mind the three critical components of a fair and reasonable price IAW the Contract Pricing Reference Guide, Vol I, Price Analysis, Introduction.  A fair and reasonable price must be: 

    (a)  Fair to the buyer;

    (b)  Fair to the seller; and

    (c)  Fair under market conditions.

This considers the fact that an extremely low vendor price must also receive the same fair and reasonable determination by the CO as any other acquisition.  Moreover, a “low price” does not automatically equate to a “good” price.  This should be carefully considered for implications of “buy-ins” and the CO should make a contractor responsibility determination as well.

Further, RA should coincide with FAR guidance and promotion of competition and previous prices as the most preferred price analysis techniques to determine fair and reasonable prices.
No regulatory change required.  

Policy should stipulate the use of RA only in environments where price analysis will support the determination of a fair and reasonable price.

4
How do you ensure:

Independent Pricing

Integrity of Prices?
3.103 -- Independent Pricing.
3.103-1 -- Solicitation Provision.

The contracting officer shall insert the provision at 52.203-2, Certificate of Independent Price Determination, in solicitations when a firm-fixed-price contract or fixed-price contract with economic price adjustment is contemplated, unless --

(a) The acquisition is to be made under the simplified acquisition procedures in Part 13;

(b) Reserved.

(c) The solicitation is a request for technical proposals under two-step sealed bidding procedures; or

(d) The solicitation is for utility services for which rates are set by law or regulation.
RA acquisitions will involve many which are outside the boundaries of Part 13.  However, the provision at FAR 52.203-2 still applies and provides the necessary guidance and security relative to “collusive” bids.
No regulatory change required.  

The RA environment may, however, increase the need for independent pricing determinations. 

5
How does “Competition”  and “ Price Integrity” affect RA opportunities?
15.403 -- Obtaining Cost or Pricing Data.
15.403-1 -- Prohibition on Obtaining Cost or Pricing Data (10 U.S.C. 2306a and 41 U.S.C. 254b).

(c) Standards for exceptions from cost or pricing data requirements --

(1) Adequate price competition. A price is based on adequate price competition if --

(i) Two or more responsible offerors, competing independently, submit priced offers that satisfy the Government's expressed requirement and if --

      (A) Award will be made to the offeror whose proposal represents the best value (see 2.101) where price is a substantial factor in source selection; and

     (B) There is no finding that the price of the otherwise successful offeror is unreasonable. Any finding that the price is unreasonable must be supported by a statement of the facts and approved at a level above the contracting officer;

(ii) There was a reasonable expectation, based on market research or other assessment, that two or more responsible offerors, competing independently, would submit priced offers in response to the solicitation's expressed requirement, even though only one offer is received from a responsible offeror and if --

     (A) Based on the offer received, the contracting officer can reasonably conclude that the offer was submitted with the expectation of competition, e.g., circumstances indicate that --

          (1) The offeror believed that at least one other offeror was capable of submitting a meaningful offer; and 

          (2) The offeror had no reason to believe that other potential offerors did not intend to submit an offer; and

     (B) The determination that the proposed price is based on adequate price competition, is reasonable, and is approved at a level above the contracting officer;   


The fact that RA is driven via competition must be heavily emphasized from a policy perspective.  A competitive situation within the RA environment must go beyond the definition of “adequate price competition” or the perception thereof.  The integrity of the RA prices are strengthened as “real-time” competition increases.   This must be a firm consideration in the decision-making process to use RA as a viable tool.
No regulatory change required.  

However, using RA for an acquisition with less than three participants should not be viewed as a smart business decision.  This does not allow provide the type leverage required to effectively conclude a fair and reasonable price decision.

6
How - when should we synopsize RAs?
5.002 -- Policy.
Contracting officers shall publicize contract actions in order to -- 

(a) Increase competition;

(b) Broaden industry participation in meeting Government requirements; and

(c) Assist small business concerns, small disadvantaged business concerns, and women-owned small business concerns in obtaining contracts and subcontracts.


Follow normal FAR guidance relative to synopsis.
No regulatory change required.  

Policy should require notice of intent to use RA.  AF should structure specific language peculiar to RA strategy.  The same consideration for use of small businesses and, specifically, small-business set-asides prevail over the need to use RA as a tool.

7
How do we ensure CICA compliance when using RAs?


6.000 -- Scope of Part.
This part prescribes policies and procedures to promote full and open competition in the acquisition process and to provide for full and open competition, full and open competition after exclusion of sources, other than full and open competition, and competition advocates. As used in this part, full and open competition is the process by which all responsible offerors are allowed to compete. This part does not deal with the results of competition (e.g., adequate price competition), which are addressed in other parts (e.g., Part 15).
The fact that we are using RA does not void CICA requirements.  As competition a significant key to RA, the CO must ensure that any impediments to competition are carefully considered.
No regulatory change or additional policy required.  



8
How do we incorporate RAs in Acquisition Planning?
7.105 -- Contents of Written Acquisition Plans.
In order to facilitate attainment of the acquisition objectives, the plan must identify those milestones at which decisions should be made (see subparagraph (b)(18) of this section). The plan shall address all the technical, business, management, and other significant considerations that will control the acquisition. The specific content of plans will vary, depending on the nature, circumstances, and stage of the acquisition. In preparing the plan, the planner shall follow the applicable instructions in paragraphs (a) and (b) of this section, together with the agency's implementing procedures. Acquisition plans for service contracts shall describe the strategies for implementing performance-based contracting methods or shall provide rationale for not using those methods (see subpart 37.6).
Particularly, as we venture into the environment of “best-value” RAs, acquisition planning is imperative.  Specifically, the language in FAR 7.105(a) and (b) addresses specific considerations (acquisition background and objectives; plan of action).
No regulatory change required.  

Though no change is necessary for use of RA in the “best value” environment, policy should stipulate that the acquisition plan thoroughly demonstrates RA as an appropriate tool to facilitate the requirement.  This includes ample discussion and analysis is all pertinent areas (i.e. available sources, competition, source-selection criteria and evaluation procedures).

9
When must the CO make a “Responsibility Determination” when using RAs?
9.100 -- Scope of Subpart.
This subpart prescribes policies, standards, and procedures for determining whether prospective contractors and subcontractors are responsible.

9.103 -- Policy.
(a) Purchases shall be made from, and contracts shall be awarded to, responsible prospective contractors only.

(b) No purchase or award shall be made unless the contracting officer makes an affirmative determination of responsibility. In the absence of information clearly indicating that the prospective contractor is responsible, the contracting officer shall make a determination of nonresponsibility. If the prospective contractor is a small business concern, the contracting officer shall comply with subpart 19.6, Certificates of Competency and Determinations of Responsibility. (If Section 8(a) of the Small Business Act (15 U.S.C.637) applies, see Subpart 19.8.)

(c) The award of a contract to a supplier based on lowest evaluated price alone can be false economy if there is subsequent default, late deliveries, or other unsatisfactory performance resulting in additional contractual or administrative costs. While it is important that Government purchases be made at the lowest price, this does not require an award to a supplier solely because that supplier submits the lowest offer. A prospective contractor must affirmatively demonstrate its responsibility, including, when necessary, the responsibility of its proposed subcontractors.

9.104-4 -- Subcontractor Responsibility.

(a) Generally, prospective prime contractors are responsible for determining the responsibility of their prospective subcontractors (but see 9.405 and 9.405-2 regarding debarred, ineligible, or suspended firms). Determinations of prospective subcontractor responsibility may affect the Government's determination of the prospective prime contractor's responsibility. A prospective contractor may be required to provide written evidence of a proposed subcontractor's responsibility.

(b) When it is in the Government's interest to do so, the contracting officer may directly determine a prospective subcontractor's responsibility (e.g., when the prospective contract involves medical supplies, urgent requirements, or substantial subcontracting). In this case, the same standards used to determine a prime contractor's responsibility shall be used by the Government to determine subcontractor responsibility.
Based upon the fact that the RAs to date have been predominantly price-driven,  it's vital that we ensure contractors have not underbid to their own detriment.  Just as important, we must also ensure that they have not bid to the detriment of the AF (false pricing or economy).  The CO must consider risks to the Government in making this determination, considering both price and contract type.  Bottom-line, it's imperative, particularly in the “best value” scenario, that the CO makes some form of a responsibility determination.  Results of the overall price analysis should provide the need for further analysis and account for price differences.  


No regulatory change required.  



10
How do we use RAs for the purchase of  Commercial Items?
12.201 -- General.
Public Law 103-355 establishes special requirements for the acquisition of commercial items intended to more closely resemble those customarily used in the commercial marketplace. This subpart identifies those special requirements as well as other considerations necessary for proper planning, solicitation, evaluation and award of contracts for commercial items.

12.205 -- Offers.
(a) Where technical information is necessary for evaluation of offers, agencies should, as part of market research, review existing product literature generally available in the industry to determine its adequacy for purposes of evaluation. If adequate, contracting officers shall request existing product literature from offerors of commercial items in lieu of unique technical proposals.


The competitive marketplace for commercial items is a prime opportunity for use of RAs.  The current guidance and structure recognizes the key components of the RA as an acquisition tool:

-  Competitive environment

-  FFP arrangement

-  Market-driven

-  Price-driven

Another key environment that should be heavily considered is that of services which are available in the commercial marketplace (i.e. housekeeping, medical, groundskeeping, maintenance).
No regulatory change required.  

Policy should, however,  promote the use of RA for acquisition of commercial items and services.

11
Is there a connection between RAs and Sealed Bidding?
14.000 -- Scope of Part.
This part prescribes

(a) The basic requirements of contracting for supplies and services (including construction) by sealed bidding;

(b) The information to be included in the solicitation (invitation for bids);

(c) Procedures concerning the submission of bids;

(d) Requirements for opening and evaluating bids and awarding contracts; and

(e) Procedures for two-step sealed bidding.

14.101 -- Elements of Sealed Bidding.
Sealed bidding is a method of contracting that employs competitive bids, public opening of bids, and awards. The following steps are involved:

(a) Preparation of invitations for bids. Invitations must describe the requirements of the Government clearly, accurately, and completely. Unnecessarily restrictive specifications or requirements that might unduly limit the number of bidders are prohibited. The invitation includes all documents (whether attached or incorporated by reference) furnished prospective bidders for the purpose of bidding.

(b) Publicizing the invitation for bids. Invitations must be publicized through distribution to prospective bidders, posting in public places, and such other means as may be appropriate. Publicizing must occur a sufficient time before public opening of bids to enable prospective bidders to prepare and submit bids.

(c) Submission of bids. Bidders must submit sealed bids to be opened at the time and place stated in the solicitation for the public opening of bids.

(d) Evaluation of bids. Bids shall be evaluated without discussions.

(e) Contract award. After bids are publicly opened, an award will be made with reasonable promptness to that responsible bidder whose bid, conforming to the invitation for bids, will be most advantageous to the Government, considering only price and the price-related factors included in the invitation.

14.103-2 -- Limitations.

No awards shall be made as a result of sealed bidding unless -- 

(a) Bids have been solicited as required by Subpart 14.2;

(b) Bids have been submitted as required by Subpart 14.3;

(c) The requirements of 1.602-1(b) and Part 6 have been met; and

(d) An award is made to the responsible bidder (see 9.1) whose bid is responsive to the terms of the invitation for bids and is most advantageous to the Government, considering only price and the price related factors included in the invitation, as provided in Subpart 14.4.

14.104 -- Types of Contracts.
Firm-fixed-price contracts shall be used when the method of contracting is sealed bidding, except that fixed- price contracts with economic price adjustment clauses may be used if authorized in accordance with 16.203 when some flexibility is necessary and feasible. Such clauses must afford all bidders an equal opportunity to bid.

14.202-8 -- Electronic Bids.

In accordance with Subpart 4.5, contracting officers may authorize use of electronic commerce for submission of bids. If electronic bids are authorized, the solicitation shall specify the electronic commerce method(s) that bidders may use.


Thought to be considered relative to RA in the Part 14 environment:

-  Electronic bids

-  Responsiveness

-  Safeguard of bids


May be the right time and environment for a total “rethink” of Part 14.

12
Is RA based upon the “Lowest-Priced, Technically Acceptable” offer?
15.101-2 -- Lowest Price Technically Acceptable Source Selection Process.

(a) The lowest price technically acceptable source selection process is appropriate when best value is expected to result from selection of the technically acceptable proposal with the lowest evaluated price.

(b) When using the lowest price technically acceptable process, the following apply:

(1) The evaluation factors and significant subfactors that establish the requirements of acceptability shall be set forth in the solicitation…

 (2) Tradeoffs are not permitted.

(3) Proposals are evaluated for acceptability but not ranked using the non-cost/price factors.

(4) Exchanges may occur (see 15.306).


This has essentially served as the basis for the majority of the RAs to date.  The basic philosophy is based upon the use of a two-phased pricing strategy.

    1.  A capability determination is made of the participating vendors;

    2.  The RA is conducted with those vendors identified who match certain requirements.  The use of existing GSA schedules or BPAs are current vehicles that have proven successful.


No regulatory change required.  

Policy guidance should reflect use of RA in the LPTA arena for specific acquisition situations:

     

13
Can we use the RA approach in “best value” acquisitions?
15.101 -- Best Value Continuum.
An agency can obtain best value in negotiated acquisitions by using any one or a combination of source selection approaches. In different types of acquisitions, the relative importance of cost or price may vary. For example, in acquisitions where the requirement is clearly definable and the risk of unsuccessful contract performance is minimal, cost or price may play a dominant role in source selection. The less definitive the requirement, the more development work required, or the greater the performance risk, the more technical or past performance considerations may play a dominant role in source selection.


My impression for use of RA in the best-value environment is "can-do".  However, this can only be accomplished using a phased-type approach.   The most effective way may be the use of a 3-phased model:  Phase I -- Supplier Capability Determination; Phase II -- RA to determine best price of the capable vendors; Phase III -- Best-value, responsibility determination for award.   




14
What is the AF policy on using “Information other than cost or pricing data” to establish a fair and reasonable RA price?
15.404-2 -- Information to Support Proposal Analysis.





15
What “contract types” are best suited for RA acquisitions?
16.102 -- Policies.
(a) Contracts resulting from sealed bidding shall be firm-fixed-price contracts or fixed-price contracts with economic price adjustment.

(b) Contracts negotiated under Part 15 may be of any type or combination of types that will promote the Government's interest, except as restricted in this part (see 10 U.S.C. 2306(a) and 41 U.S.C. 254(a)). Contract types not described in this regulation shall not be used, except as a deviation under Subpart 1.4.





16
Should we recommend specific RA language under “Special Contracting Methods” in the FAR?
17.000 -- Scope of Part.
This part prescribes policies and procedures for the acquisition of supplies and services through special contracting methods, including --

(a) Multi-year contracting;

(b) Options; and

(c) Leader company contracting.





17
Can we use a RA Small Business Set-Aside? 
19.000 -- Scope of Part.
(a) This part implements the acquisition-related sections of the Small Business Act (15 U.S.C. 631, et seq.), applicable sections of the Armed Services Procurement Act (10 U.S.C. 2302, et seq.), the Federal Property and Administrative Services Act (41 U.S.C. 252), section 7102 of the Federal Acquisition Streamlining Act of 1994 (Public Law 103-355), 10 U.S.C. 2323, and Executive Order 12138, May 18, 1979. It covers --

 (3) Setting acquisitions aside for exclusive competitive participation by small business concerns and HUBZone small business concerns, and sole source awards to HUBZone small business concerns;


An RA under the auspices of a small-business set-aside is plausible and highly recommended.
No regulatory change required.  



