Information for COs Regarding the AF Smallpox Vaccination Plan

11 February 2003

These are guidelines to help COs implement requirements affecting contractor employees who perform mission essential (ME) services (hereafter referred to as “Mission Essential (ME) Contractor Employees).  As of 13 Dec 2002, one of these requirements involves the smallpox vaccine requirement for ME employees in the CENTCOM Area of Responsibility (AOR).

1.  IAW DODI 3020.37, DoD Component Commanders will identify “contractor Mission Essential (ME) services.”  AF/XONP is reemphasizing that Air Force commanders must advise cognizant COs what ME services are being performed by Contractors.

2.  COs will award/modify contracts to identify the ME services in contract Statements of Work.  

3.  COs will award/modify contracts to include a clause requiring Contractors to identify ME contractor employees performing ME services and the location where they perform (See 5352.223-9002).  As new requirements arise, this clause allows the Government to impose requirements on ME employees through letters of notification issued by the CO.  Subsequently, the CO may incorporate the requirements into the contract (e.g., via the SOW).  Cost impacts will be negotiated separately under the Changes clause or Requests for Equitable Adjustment.

4.  As the smallpox vaccination plan is implemented (i.e., initiated, expanded, or terminated), COs will notify Contractors and cite specific implementation instructions to include:

a. Implementation Instructions covering administrative procedures for the vaccine (See document entitled “Implementation Instructions for Affected Contractors:  Administrative Procedures of the Government-Furnished  Smallpox Vaccine for ‘Mission Essential (ME) Contractor Employees’”).

b. The stage(s) of  the vaccination plan being implemented (i.e., specify the specific area of operations (AOs) affected and/or other specified locations affected) (See Paragraph 4 of the AF Smallpox Vaccination Plan’s “Introduction” for an outline of the Plan’s three (3) Stages), 

c. The quantity of “Essential DoD Contractor Services” identified in the SOW that are to be performed (i.e., as required to define the amount of work to be performed, specify whether 25%, 50%, 75% or 100% of the essential services identified in the SOW are to be performed),

d. Any other useful DoD guidance, and

e. A requirement that the Contractor provide a list of names of the affected ME employees.  (The list shall identify names and country(ies) where each employee will perform work under the contract.)
As a result of this notification, the Contractor may submit a request for contract modification under the Changes clause or may request Equitable Adjustment for any cost impacts associated with the requirements. 

5. Upon receipt of the list of affected ME employees (See 4e above).  COs will annotate listings with the following and return the list to the Contractor:  

As of (date), (Contractor’s name) has identified the above individuals as “Mission Essential Contractor Employees” under contract number (insert contract number).  The above listed individuals are authorized to receive a government furnished smallpox vaccination and subsequent medical care for potential adverse reactions at military treatment facilities (MTFs).  Any questions related to this listing should be directed to:  (CO’s name, number, address).  (Signature of CO).

6.  As required, COs will forward a copy of the Contractor’s ME employee listing to DoD Component Commanders and report on the Contractor’s performance of the identified ME services.

7.  The following questions and answers are provided to assist with negotiation issues that may arise due to this requirement:

a.  Transportation costs to receive the vaccine?  CO will negotiate.

b.  Cost of missed workdays?  CO will negotiate.  More data will become available as the military forces are vaccinated but the following data is available as of 7 February 2003:

(1) See www.smallpox.army.mil/media/pages/SPSafetySum.asp.  In summary, of 10,000++ military vaccinees, 3% (300) missed an average of 1.5 days each.  Recommend continuing to monitor this website for additional information.
(2) In a recently published report from CDC, “Approximately one third of vaccinees were sufficiently ill to have trouble sleeping or to miss school, work, or recreational activities” due to mild, expected side effects.  These symptoms were “self-limited and required only symptomatic care.” (Centers for Disease Control and Prevention. Smallpox vaccination and adverse reactions: guidance for clinicians. MMWR Dispatch 2003; 52 (January 24, 2003): [inclusive page numbers]).

c.  Follow-up care?  The CO’s letter of notification will authorize contractor employees to receive innoculations and follow-up care from Military Treatment Facilities (MTFs) on a nonreimbursable basis when the vaccine is not commercially available.  Under this authorization, MTFs will provide evaluations and treatment “for reactions to the vaccine” at no fee.  If MTF evaluations disclose that the suspected reaction is not related to the vaccine, the ME contractor employee will be advised to see a private healthcare provider for any further evaluation and treatment.  Care will also be available to dependents for secondary exposure requirements.  In cases of an emergency, individuals should report to the nearest medical facility (i.e., regardless whether civilian or military).  

d.  Liability?  

(1) Ensure FAR Part 28 and DFARS Part 228 are followed.  

(2) Contractors should obtain workers compensation insurance, an allowable contract cost, to cover the risks of this vaccination program.  Cost increases to insurance plans can be a subject of negotiation under the Changes Clause or under a Request for Equitable Adjustment.  

(3) If the Contractor wants to negotiate something different, the CO should first discuss it with local legal counsel.  If the request is for Public Law 85-804 indemnification, the Contractor must initiate that process under FAR Part 50.  If the request is for a waiver from the workers compensation requirements of the contract, the Contractor may initiate a request for a waiver from the Defense Base Act that would be forwarded through AF contracting channels to the approval authority (i.e., the Secretary of Labor).

(4) Under the contract clauses, and the underlying statutes, the workers compensation carrier is entitled to reimbursement from a special Federal compensation fund; and the injured party may file a claim directly with the Federal fund (e.g., if there is inadequate workers compensation coverage).  

7.  Once the Air Force makes a determination that the smallpox vaccination is readily available to the general public, the CO shall notify, in writing, the Contractor that the contractor’s employees should obtain the innoculations through publicly available health care sources.  At that point, data should be available to determine the Contractor’s estimated costs so that negotiations can be conducted to affect this change.

8.  Other useful information is available at http://www.safaq.hq.af.mil/contracting/ under “References.” 
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