Acquisition of Electronic and Information Technology

 Under Section 508 of the Rehabilitation Act

BACKGROUND:

On August 7, 1998, the President signed into law the Workforce Investment Act of 1998, which includes the Rehabilitation Act Amendments of 1998.  The 1998 amendments to Section 508 of the Rehabilitation Act require Federal agencies to make their electronic and information technology (EIT) accessible to people with disabilities. Under Section 508 (29 U.S.C. § 794d), agencies must give employees and members of the public with disabilities access to electronic and information technology that is comparable to the access available to individuals without disabilities. The law applies to all Federal agencies when they develop, procure, maintain, or use electronic and information technology. It allows claims and lawsuits to be filed against Federal agencies that fail to provide access as required by law or regulations/standards. 

In Section 508, and consistent with the Clinger-Cohen Act of 1996, electronic and information technology is defined to include any equipment or interconnected system or subsystem of equipment that is used in the automatic acquisition, storage, manipulation, management, movement, control, display, switching, interchange, transmission, or reception of data or information. It includes computer hardware, software, networks, telephones, copiers, fax machines and peripherals as well as many electronic and communications devices commonly used in offices. Video and multimedia products are also covered.

The 1998 legislation required the Architectural and Transportation Barriers Compliance Board (Access Board) to develop access standards for the federal government.  (The Access Board is an independent Federal agency established by Section 502 of the Rehabilitation Act (29 U.S.C. 792) whose primary mission is to promote accessibility for individuals with disabilities.) The Rehabilitation Act Amendments require agencies to implement the standards through the acquisition process.  The Access Board published standards on 21 Dec 2000. The technical provisions include: (1) requirements specific to various types of technologies (Subpart B of the Access Board’s standards); (2) functional performance criteria focusing on the functional capabilities of covered technologies (Subpart C); and (3) requirements for information, documentation, and support (Subpart D). The technology-specific provisions address software applications and operating systems; web-based information or applications; telecommunications products; video or multi-media products; self contained, closed products such as information kiosks and transaction machines, and desktop and portable computers. They also address compatibility with assistive technologies that some people with disabilities use for information and communication access. The standards are available at the Access Board web site (http://www.access-board.gov/SEC508/508STANDARDS.HTM)

The Section 508 FAR Final Rule (Federal Acquisition Circular 97-27) was published on 25 Apr 2001. Section 508 enforcement begins on 25 Jun 2001.  However, beginning 21 June 2001, persons with disabilities may file administrative complaints or bring civil actions in Federal court against agencies that fail to comply with the requirements of section 508.  This date was established in the law based on six months after the date the Access Board published its standards as a final rule (21 December 2001).  

RESPONSIBILITIES:

Requiring activities are responsible for:

1) Identifying applicable technical provisions of the Access Boards standards in their requirements documents; 

2) Conducting market research to identify what products, if any are available to meet those provisions or whether an exception applies (FAR 10.001(a)(3)(vii));

3) Drafting specification (FAR 11.002(f)); and 

4) Documenting nonavailability and making undue burden determination (FAR 39.204)

EXCEPTIONS:

The exceptions to acquiring EIT that meets the technical provisions of the Access Board’s standards include:

1) Micro-purchases made prior to January 1, 2003 (FAR 39.204(a)) (The micro-purchase exemption does not exempt all products that cost under $2,500. The exception is a one-time purchase that totals $2,500 or less, made on the open market rather than under an existing contract.  However, individuals making micro-purchases are strongly encouraged to comply with the applicable accessibility standards to the maximum extent practicable.);

2) Telecommunications or information systems use of which involves intelligence activities, cryptologic activities related to national security, command and control of military forces, equipment that is an integral part of a weapon or weapon systems, or systems which are critical to the direct fulfillment of military or intelligence missions. This exception does not apply to routine business and administrative systems used for other defense-related purposes or by defense agencies or personnel (FAR 39.204(b) and 36 CFR 1194.3(a)); 
3) EIT acquired by a contractor incidental to a contract (FAR 39.204(b) and 36 CFR 1194.3(a)); 

4) If it is located in spaces frequented only by service personnel for maintenance, repair or occasional monitoring of equipment (FAR 39.204(d) and 36 CFR 1194.3(f)); or 

5) If it would impose an undue burden on the agency (FAR 39.204(e) and 36 CFR 1194.2).  

In determining undue burden the agency must consider (see FAR 39.204):

1) The difficulty or expense of compliance; and 

2) Agency resources available to its program or component for which the supply or service is being acquired.

Exception determinations are not required for award of indefinite quantity contracts (except for requirements that are to be satisfied by initial award), however ordering activities must ensure section 508 compliance at time of issuance of task or delivery orders. Therefore, indefinite quantity contracts may include noncompliant items, provided that any task or delivery order issued for noncompliant EIT meets an applicable exception. However, prior to issuing any task or delivery order for a noncompliant service or product, the requiring activity must prepare a written determination documenting their analysis and provide it to the Contracting Officer for inclusion in the contract file. Contracting offices that award IDIQ contracts must identify to requiring and ordering activities which supplies and services the contractor indicates as compliant and show where full details of compliance can be found. 

When acquiring commercial items, an agency must comply with those accessibility standards that can be met with supplies or services that are available in the commercial marketplace in time to meet the agency’s delivery requirements.  If no commercial product exists which complies then the requiring official must document in writing the nonavailability, including a description of market research performed and which standards cannot be met, and provide documentation to the contracting officer for inclusion in the contract file (See FAR 39.203(c)).  If products are commercially available that meet some but not all of the standards, the agency must procure the product that best meets the standards (36 CFR 1194.2(b)). 

APPLICABILITY:

Section 508 as implemented in FAC 97-27 does not apply under the following circumstance:

1) Taking delivery for items ordered prior to June 25, 2001;

2) Contracts awarded before June 25, 2001, including option year renewals;

3) IDIQ contracts (including FSS, GWACS, Interagency Agreements, etc.) provided that requiring and ordering activities ensure 508 compliance prior to placing an order or document an exception

4) Within-scope modifications of contracts awarded before June 25, 2001

5) Exercising unilateral options for contracts awarded before June 25, 2001

6) Subcontracts 

7) Multiyear contracts awarded before June 25, 2001

Section 508 as implemented in FAC 97-27 applies to:

1) EIT acquired through any contracts awarded on or after the effective date, June 25, 2001;

2) Task or delivery orders placed on or after June 25, 2001, against any IDIQ contract irrespective of the award date of the underlying contract

3) Upgrades of EIT supplies and services for the purpose of adding new features or functionality;

4) Ordering against UNICOR, NIB/NISH, and Economy Act sources;

Contracts awarded on or after June 25, 2001 are subject to Section 508.  Therefore, solicitations, RFQ’s ect., for EIT subject to Section 508 should be amended to include Section 508 provisions.  

ADDITIONAL HELP:

GSA has established a web site (http://www.section508.gov/) to address issues associated with the acquisition of EIT under Section 508. It provides additional information and issues associated with Section 508 that may be helpful in clarifying questions.  Questions may also be submitted to me via email at Stephen.Smith@pentagon.af.mil or by phone at DSN 425-7058 or Commercial at (703) 588-7058.  Finally, a decision regarding the creation of a possible AFFARS solicitation provisions or contract clause has not yet been made, so thoughts or suggestions would be helpful in determining if a there is a need.   
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